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Prologue to Chapters XIII, XIV, XV 

The Germanic peoples had overspread all Europe 
west of Russia. Their political and legal system had 
now come to dominate, displacing or absorbing or pene- 
trating, in variant degree, the original institutions of the 
Keltic and Slavic and Romanic areas thus occupied. 
But it developed at a slow pace, and it was unequipped in 
several elements to meet the new needs of the times. 
At this juncture, about the 1400’s, it found flourishing 
alongside of it three other systems, which possessed its 
missing elements and competed to supply them. 

These were the Maritime system of sea-law, the Papal 
system of church-law, and the resurrected legal science 
of Justinian. The grand phenomenon of the centuries 
A. D. 1100-1800 is the parallel growth and ultimate 
amalgamation of these four systems. 

The three other systems had been growing up gradu- 
ally, independent of any one race or people in their 
origin ; but by this time the course of events was bringing 
them into close contact with the now widely spread 
Germanic institutions. All three were before long to be 
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Prologue 


absorbed and to lose their identity in the process of 
nationalization of law, now going on. But all three had 
their origins long before the 1400’s. So it is now necessary 
to turn back for some centuries and to sketch their 
origin and progress. 

And, first, the Maritime legal system. 
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The Maritime Legal System 

{!) The Common Law of the Sea 

1. Egyptians and Phoenicians. 

2. Rhodian law. 

3. Code of Amalfi. 

4. Venice and Genoa. 

5. Barcelona — Consulado del Mar, 

6. Laws of Oleron — Oak Book of Southamp- 
ton. 

7. Sea-laws of Wisby — Hansa Shipping Or- 
dinance — ^Shift of the centre of code- 
making from east to west and north. 

8. Unity of evolution — Rules for jettison, 
compared. 

9. Mariners' self-government. 

10. Court-judgments — Legislative process in 
the Hansa ordinances. 

(77) The National Laws of the Sea 

11. French Marine Ordinance — Other na- 
tional codes. 

(777) The Common Law of the 
Sea^ Once More 

12. York-Antwerp Rules — Hague Rules of 
1921. 

13. The Bill of Lading as an international 
Common Law of the Sea. 




The Maritime Legal System 


HE earliest picture of a boat, found on an 
Egyptian vase, has been dated at some 6000 
years B. C. The earliest recorded overseas 
expedition — that is, away from the coast — is that of an 
Egyptian king, dating about B. C. 2900. But the oldest 
picture of a sea-going ship of large size is the sculptured 
ship of Queen Hatsheput, in Egypt, about B. C. 1500. i 
This queen was already known to be a ruler of distinction ; 
but owing to an inscription on Mt. Sinai, only deciphered 
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XIII. Maritime Legal System 


in 1925, perhaps her greatest fame in future will be that 
she was the princess who discovered the infant Moses in 
the bulrushes and saved him to become the Hebrew leader. 

The Egyptian maritime achievements were later over- 
shadowed by the Phoenicians, who made themselves 
masters of the Mediterranean for many centuries. Then 
came the Greeks, their rivals and successors as maritime 
traders. And so the names of Phoenicia, with its great 
coast cities. Tyre and Sidon, and of Rhodes, the island at 
the eastern end of the Grecian Archipelago, are insepara- 
bly associated with the beginnings of maritime law. 

(I) The Common Law of the Sea 

1. The sea-traffic must have been enormous. Tyre, a 
Phoenician city, had probably more than a million popu- 
lation; Carthage, another Phoenician city, seven hundred 
thousand; Alexandria, a Greek city, the world’s grain 
market, had one million. In the period five centuries be- 
fore Christ, the coasts of the Mediterranean, as the map 
shows, 2 were already dotted with colonies and trading- 
posts, from end to end. And when it is remembered that 
for 3000 years before Christ the several nations swarmed 
with their ships trafficking along all the shores of this 
inland ocean, one can realize how the sea-commerce of the 
Mediterranean has formed a continuous. body of custom 
dating back at least 5000 years before today. The empires 
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XIII. 2 — Colonies of the Mediterranean, B. C. 500 




XIIL Maritime Legal System 


on land rose and fell, one after another; and from time to 
time Europe's land found itself in a general condition of 
political and legal chaos. But through all these vicissi- 
tudes there lived on at least one continuous, growing, and 
mature body of law. The sea law continued, independ- 
ently of racial and dynastic changes, because its vogue 
was in a region owned by no king or tribe or chieftain, — - 
the Sea. The galleys were its home.a The mariners of all 
waters had a common life and experience; their common 
guide was the sun by day and the stars by night; and so 
the common custom of sea-merchants was sea-law. 



XIII. 3 — h Greek Five-Banked Galley 
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1. Earliest Maritime Peoples 


This formed a system by itself. Centuries later, it was 
destined to be absorbed into the various territorial na- 
tional laws. But for nearly five thousand years it lived 
its own separate existence, — formulated by no sovereign, 
yet gradually codified, and obeyed by all. How separate 
it was, in its supremacy, can be realized from an anecdote 
in the Roman Digest, preserved in Greek it reads: “A 
certain man brought a case about shipwreck to the 

n oi i-iCA^tvirccewtvt iTAX t a.c1j ttpavru we-H ynorttr ' 
clHJLt0Cl<A>NlTCOl.'JTACK\M’^^'’-dACSI.l'lC0VC0tl<O'Y'"' 

. '~r<.oi->a W'iTCA>t4t; i^tocei rieMeyd Atviow e ruj.i.i.eis't oy 
l«Ofc*,*iSYt‘:yJ'tOCOfiJ.«&tO.VJOCTHC©AA,^CHCr<.ONO 
^AjCjuT<-o>ip a ditut'i up lu oo t> i-utolvu Ay'!' 1 1'! to L* N o i c 
r^UWTlCTtoMtilA.tOTeptOMA'Y'TCONoi.iOC'C WAMTlOytM 

XIII. 4 — Roman Digest: The Lex Rhodia 

Emperor Antoninus, for decision; but the Emperor 
replied: ‘I am indeed the supreme lord of the land. But 
Custom is the lord of the sea. Let this case be decided by 
the sea-law of the Rhodians, which our law accepts’.” 

This body of sea-law, in pre-historic times, had begun 
with the Phoenicians. But its leadership gradually 
shifted west and north with the expansion of commerce. 
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XIIL Maritime Le^ai System 


The history of this shifting is the history of maritime law. 

2. No record of Phoenician sea-law has survived. 
But tradition has perserved a few of the sea-rules of 
Rhodes, which became the next leading centre to be 
heard of. Rhodes was one of the large Greek islands lying 
eastward towards Egypt. Rhodes reached the height of 
its prosperity about B. C. 300. It had succeeded to the 
primacy of Athens as the emporium of Greek commerce 
and a centre of arts and letters. The massive bronze 
Colossus, 5 one hundred and five feet high, which was 
located on the pier at the entrance to its harbor, was 
deemed one of the seven wonders of the ancient world; 
when its fallen remnants were sold for metal, A. I). OOO, it 
took nine hundred camels to carry them off. Young men 
were sent to Rhodes from other cities to learn commercial 
methods; and the world-famous statue of the Laocodn 
was made by a Rhodian artist. The city was said to con- 
tain three thousand marble statues. The port of Rhodes 
had six practicable harbors; and the Rhodians were 
termed "the masters of the sea". No authentic text of the 
Rhodian Code has survived. But all sea-law for the 
ensuing thousand years was known as the Rhodian law. 

3. Then, as commerce shifted, the next code of 
general vogue was that of Amalfi, not far from Naples;® 
for the centre was again shifting west. The Code of 
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XIII 5 — The Colossus at Rhodes 




3. Code of Amalfi 



XIII. 0 — Amalki, from this Sea 

Amalfi was formulated in the lOOO’s. Amalfi is now a small 
town of five thousand souls; and nothing is left but its 
Cathedral to testify to the prosperity and fame which 
enabled its sea-law to command respect 900 years ago. 
But in its brief day it was immensely rich, with a popula- 
tion of fifty thousand, and colonies in Syria, Arabia, 
India, and Africa. The Amalfitans claimed and were long 
reputed to have invented the mariner’s compass ; the crest 
of the city bore the motto: “Prima dedit nautis usus 
magnetis Amalphis”. Even as late as A. D. 1670, a 
mercantile author, Freccia, declared that Amalfi’s Code 
eclipsed the Rhodian law, for “all disputes, all lawsuits, 
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XIII. Maritime Legal System 

and all sea-controversies were decided by the law of 
Amalfi.” 

The text of the Code of Amalfi was lost for centuries, 
and was only re-discovered in 1843, in an obscure manu- 
script in Vienna, carried off from Venice by the Austrians; 
its common name, as the title shows, was the Tablet of 
Amalfi;’ for it was perhaps inscribed on tablets nailed up 
in public. 

4. Each one of these commercial coast-towns had its 
own book of sea-law,— Venice, Pisa, Genoa, and a hundred 
others. But none of these three greatest commercial 
cities of the Italian Middle Ages seems to have impressed 
its leadership on the maritime common law. 

-Venice became famous for its government, and par- 
ticularly its Council of Ten. In a record of one of the 


CAPITULi ET ORDINATIONES CURIAE MARITIMAE 

HOBIUS CIVITATIS AMALPHAE . 

quae in vulgari semone dicuntur i 

Z.A TASULA A^ALFA 


XIII. 7 — The Code oe Amalfi 
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XT II. 9 — Gate of Placards, Venici^ 

IT ere were posted the Judgments of the Council 



4. V enice and Genoa 

judgments of the 
Council of Ten in a 
criminal case, dated 
September 10, 1708,® 
the sentence I'eads 
that three of the cul- 
prits be “cut so that 
their head is sepa- 
rated from their body 
and they die”, and 
that the other three 
“be hung by the neck 
so that they die”. 

These judgments 
were printed as leaf- 
lets, a copy was posted at the entrance to the Ducal 
Palace, called the Gate of Placards," and other copies 
sent to all the local magistrates. The Council of Ten 
held its meetings in a room in the Ducal Palace, mag- 
nificently decorated with frescoes by some of Venice’s 
greatest painters, — an example which should be imitated 
in our own courts of justice. The adjacent room was the 
chamber of the celebrated Inquisitors, who interrogated 
the accused before he was brought in to trial before the 
Council. And the square panel in the wall at the lower 


B A N D or. 
ET SENTENZA ' 

DELL' EGCELSQ 
Conieglio di Died. 

c o N T R o ' , i' 
n DptiD9^^ftpi« > 

Fr6Fnincdto,e ] Gmtloll Flgfloll dl 
Girolamo >. KeiroAlberw. . ' j - 
PrancefcD BadloeHt • 

ViceoEO, e j FlglloU i cTso Prwclbtt, 
Colhio BadloeQl / detd^attvi* ' 


Stai^toper Pietro Pinelli , 
StamDator Diicale. 


XIII, 8 — A Judgment 
OF THE Venetian Council of Ten 
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XTIL Maritime Le^al System 

left corner of the picture concealed the box in which 
anonymous complaints were dropped; for on the other 
side of the wall, in the public corridor, was a slit with a 
lion’s head, called the Lion’s Mouth (or “bussola”), into 
which papers might be inserted without revealing the 
informant’s identity. 

Genoa was famous for its inventiveness in commercial 
methods. The Bank of St. George, u founded about A. D. 
1400, and long the greatest of its kind, still stands, down 
at the city’s water-front; and the archives of Genoa con- 
tain some of the earliest known examples of bills of 



XIII. 10 — Chamber of the Inquisitors, Venice 
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4-. V enice and Genoa 

exchange and policies 
of marine insurance. 

But neither Genoa 
nor Venice, even at 
the height of their sea- 
powers, ever set the 
standard for marine 
law. 

5. We hear of no 
common code for an- 
other two or three cen- 
turies after the Amalfi 
Code, when the centre 
is now found shifting 
again westward to 
Barcelona. la A papal official, describing Barcelona at 
the end of the 1400’s, said of its laws: “In almost every 
maritime city the controversies of mariners and of mer- 
chants are settled by them, or by laws derived from 
them, with the greatest authority; and as formerly men 
spoke of the laws of Rhodes, now everyone speaks of the 
laws of Barcelona.’’ 

The Code of Barcelona was known as the Consuladp 
del Mar, or Book of the Jurisdiction of the Sea, and first 
took shape in the 1200’s; one of the best manuscripts is in 



XIII. 11 — Bank of St. Georoe, at Genoa 
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XIII. 12 — 1Ukcmci.(»na, krom TiiK Ska 

the National Library at PariH.'« The ('onsiiliulo del Mur 
was wi'itten originally in Catalan, the; language of (hir- 
celoiia. It was first printed in 1.41)4; but the foiirlh edition 
of 1523 is probably the only early edition now to be found 
outside of a few European public libraries, '• 

The provisions of the Consulado were more diffuse and 
its details more elaborate than in any other of these sea- 
codes. It contained some two hundred and fifty short 
chapters; and their style may be gathered fronx this pas- 
sage, in Chapter 80, about the rights of the mariner to his 
wages f- 

[The Consulado del Mat, chap. 80. \ “Further you should know 
that the managing owner of a ship ought not to dismiss a mariner 
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5 . Code of Barcelona 


from the ship until the voyage is concluded, except for three things, 
in the first place for robbery, in the second place for quarrelling, and 
in the third place if he does not obey the orders of the mate. The 
mate, however, ought not to command him' to do anything which is 
not within his command, and the mariner ought not to be dismissed 
upon the first occasion of disobedience, but only upon the fifth 
occasion 

^‘Further, the managing owner of the ship ,is bound to the 
mariner, that if the mariner has agreed with the managing owner 
of the ship for a high rate of wages, and the managing owner of 
the ship shall find another mariner at a lower rate of wages, he can- 
not dismiss him from the ship so that he shall not sail in it, after he 
has once agreed and shaken hands upon it; for he is bound to ob- 
serve such an agreement, as if it were entered in the ship’s regis- 
ter. 

"Further, the managing owner of the ship is bound to the 
mariner, that if the mariner has agreed with the managing owner of 
the ship, the latter cannot dismiss the mariner to make place, for a 
relative or another man after his name has beep entered in, the 
ship’s register, or after they have shaken hands, whether or not he 
has been received on board ship ; and if he wishes to dismiss him he 
must pay him his wages precisely as if he had Completed all his 
services during the voyage. 

"Further, the managing owner is bound, if the mariner has 
worked for three days and is taken ill, to pay him half his wages, 
and if he cannot embark on the ship, he ought to dismiss him, if the 
mariner judges that he cannot go; and if he is in a strange place, the 
managing owner of the ship has to give him half his wages, whether 
or not he has money enough to pay them, and if he have not:nioney 
enough, he must borrow it, .for it is incumbent that the mariner 
should have his wages; and if the managing owner dies, his executors 
ought to discharge this obligation. 
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‘Tiirthei*, the managing owner is bound to the manner, iliai if 
the mariner falls sick and dies In the vessel, he ought to bo paid all 
his wages, and if he has on board any relative, the cfloolvS of tlio 
deceased should be given up to him, and, whether the dooeased has 
said so or not, shall be handed over to his children or his wife, if they 
were living with him whilst he was alive. And if his wife was not 
loyal to him, or was not living with him when he was last on shore, 
or shall have run away after his departure, the managing owner of 
the ship with the ship*s clerk, with the consent of the courts, shall 
give them to his nearest relatives. 

‘The mariner who shall be engaged for the voyage and shall die 
by the will of God before the ship has sailed, ought to have a quarter 
of his wages, which should be assigned and given to his heirs. 
Further, if he shall die after the vessel has set sail, and before she 
arrives at her port of destination, the luilf of his wages shall belong 
to the deceased, and shall be given to his heirs; and if he shall have 
received all his wages before he dies, the whole ought to lu^long lo 
him and be given to his heirs, and the managing owner of the sliiji 
cannot dispute anything, nor claim anything back. 

"If the mariner is engaged by the month and dies, his heirs 
should be paid for all the time which he has served. 

"Further, the managing owner is bound lo pay to the mariner 
his wages at the place where the merchandise pays froiglit.” 

The extensive vogue of the Consulado caused It to be 
translated into several languages, for the benefit of 
mariners of other countries. An edition was printed as 
far east as Venice, in 1566, in an Italian translation^^ and 
indeed some Italian scholars once claimed Italy as the 
place of its origin. And other editions were printed as far 
north as Amsterdam, in Dutch and Italian, in 1704 and 
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DEL CONSOLATO 

DE’ MARINARI. 

Nclqualefi coinprendono tutti gli ftatuti,B{orclini 
diipofti da gli antichi pcrogni caib di-Mcrcantia, 
b dj Nauigarcjcofiabencficio de’ Marinari,cotne 
dc’ Mcrcanci, & Patron dc’ Nauilij , 

Con I'agaiunta delle ordinationi fopra t<iArmate 
di (tPidtare , Jicurtatemrate , & Hp:ite . 

DI NVOVO RtSTAMI>A,TO, tt 

ton n{*in dilijTciitU corrector 



JN VEN ETl<iA, 

Per Andrea Rauenoldo. 

‘D LXV 1 . 

r 

XIII. 15 — ^The Consolato, in Italian 
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XIII 16 — The Consola^to, in Dutch 




5 . Code of Barcelona 


1723.1“ Its vogue thus extended through five centuries. 

6. But in the meantime, new trade centres were 
starting in the north; and in the A. D. 1200’s and 1300’s a 
new codification had obtained vogue, named from the 
island of Oleron, off New Rochelle, in the Bay of Biscay,” — 
a region which was then English territory. There is a 
manuscript of it in the British Museum ;i“ for this code 
was used by English and Scotch and Norman mariners 
also. Southampton was then one of England’s great sea- 
ports; the Oak Book was the book of local customs of that 
seaport; and a fine MS. copy of the Laws of Oleron dating 
from about A. D. 1300 has recently been brought to light 
in the Oak Book of Southampton.” So closely was the 
Code ol Oleron associated with English maritime customs 
that its Aithorship used to be attributed to King Richard 
the Lionhearted, when he returned from the Crusades. 

7. The Laws of Oleron served as a sea-code for north- 
western Europe for several centuries. But meantime, the 
Hansa League of the Baltic had come to dominate north- 
ern commerce all the way from Hamburg and Bremen to 
Novgorod in Russia. Its headquarters were first at 
Wisby on the island of Gotland, in the north Baltic, and 
hence its code was at first known as the Sea-Laws of 
Gotland. Wisby had some twelve thousand merchants in 
the 1200’s; but it was destroyed and plundered by King 






XIII. 17 — The Island of Oleron 
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XII 1 . 18 — The Laws of Oi.eron 




XIII. 19 — The Oak Book of Southampton . 

In this book was discovered in recent times a manuscript 
text of the Laws of Oleron 
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Waldemar of Denmark in 1361, and never recovered from 
the blow. 2“ The centre then shifted to the north German 
towns. In A. D. 1367 at the town hall in Cologne the 
delegates of seventy-seven cities met and formally or- 
ganized the Hansa League. 

The League became one of Europe's great powers. 
Its rules were more potent, in its field, than those of pope 
or emperor; for it could ruin a commercial town by its 
boycott. The Hansa had colonies everywhere in Europe. 
The most southerly site was at Venice, where today may 
still be seen the Fondaco dei Tedeschi, or Warehouse of the 

Germans. 
The most 
northerly cen- 
tre was Ber- 
gen, on the 
coast of Nor- 
way, ’“and the 
long row of 
twenty- two 
buildings of 
the Hansa, 
which domi- 
nated the wa- 

XIII. 21 — ^The Hansa Yard at Bergen; Norway ter-front, re- 
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XIIL 22 — Tmi Hansa Stkislyaud, J.ondon 


mains intact today. Some three thousand souls here 
formed the Hansa staff, all vowed to celibacj^ and or- 
ganized in guilds, each representing a foreign city. In 
London, the Hansa was equally sti'ong; their establish- 
ment, known as the Steelyard*® (because there stood the 
great city-scales for weighing all imports), was located 
just above London Bridge, at the only water-gate of the 
city, thus commanding the key to the whole foreign 
commerce of London. Bremen was one of the League's 
strongholds in Germany. But the most frequent meeting- 
place of the League Council was at Liibeck.** This city 
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and Bremen were the last two members of the Hansa ; for 
its power gradually declined, and in 1630 at Liibeck at its 
last general meeting only Liibeck and Bremen sent dele- 
gates. 

The Hansa League had adopted the Sea-Laws of 
Wisby, which themselves were an adaptation of the 
earlier Laws of Oleron. An edition of the Hansa Code, 
printed at Liibeck in the year 1657, calls itself the Hansa 
Towns’ Shipping Ordinance.** 

Thus, the centre of fashion, in maritime code-making, 
had swung gradually around west and north, *s through 



XI IT. 23 — The Town Council House at Lubeck 
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XIII. 24 — ^The Hansa Shipping Ordinance 
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three quarters of a circle, during two thousand years, 
from Rhodes, through Amalfi, Barcelona, Oleron, up to 
Wisby and Liibeck. 

8. Now the remarkable feature in these several suc- 
cessive codes is the unity of their evolution as a single, 
distinct, and continuous body of maritime custom. 

To illustrate this, let us take, almost at random, one of 
the distinctive features of sea-law, not found in land-law, 
— jettison — and trace it through all the codes. 

The act of casting goods overboard in a storm to save 
the ship and its contents is known in sea-law as jettison; 
and when by jettison one man’s goods are sacrificed, the 
others whose property is thus saved must repay him, each 
a ratable shai-e. But there was, in the old common law of 
the sea, a peculiar provision for the procedure to l,)e fol- 
lowed. In the Rhodian law as phrased in Greek at 
Byzantium, about A. D. 700, Article 9 says on this point: 
“If , the captain is deliberating about jettison, let him ask 
the passengers who have goods on board, and let them 
take a vote what is to be done.” Note this democratic 
idea of a joint enterprise; the merchants must first be 
consulted before the captain can lawfully jettison. 

This feature has totally disappeared in modern law. 
But we can trace it for nearly 2000 years in the old law. 
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Going west in the line of evolution, we next find it per- 
sisting in Art. 48 of the Code of Amalfi. This draftsman, a 
philosopher, adds naively: “If the merchants are greedy, 
as some people always are, and would rather die on the 
spot than sacrifice anything, so that by their extreme 
avarice they refuse to jettison, then the captain after- 
protest may proceed to jettison.” 

Then two centuries later, in the Consulado del Mar, of 
Barcelona, the same rule reappears, with much elabora- 
tion; here, the author provides a set speech which the 
captain must deliver in the presence of the mate and all 
on board : “Gentlemen, if we do not lighten the vessel we 
run great risk of losing our lives and everything; but if 
you, gentlemen, coirsent to lighten ship, then by God’s 
will we can save ourselves and a large part of our goods; 
but if we do not cast them over, we shall lose ourselves as 
well as all that we have” ; then if all or the majority of the 
merchants consent, the jettison may be made ; but one of 
the merchants must first cast over something, then the 
captain may cast over the remainder. 

Next, in the Laws of Oleron, the same rule is found 
once more, here again supplying the captain with a 
speech, but a shorter one than in the Consulado. 

And finally in the Wisby Code and the Hansa Code, 
Title VII, Art. II, it appears once more, with little change. 
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but without the words of the speech. And a notable 
thing, which marks the world-wide universality of sea- 
rules, is that in a sea-code of the Malay Islands, in the 
East Indies, dating back to the first Mohammedan Sul- 
tan, in the I200’s, is found an explicit provision of this 
identical nature, calling for a consultation of the mer- 
chants, and fixing the rule for counting the votes of each. 

This provision about the formality of jettison serves 
to illustrate the continuity and identity of the common 
law of the sea through nearly two thousand years. 

9. All- of these sea-codes purported to represent the 
custom of the sea, — not the law of any territorial prince. 
They grew as the anonymous embodiment of these com- 
mon customs. The title and opening sentence of the 
ConsLilado, as of most of the others, reads: “Aci com- 
mencen les bones costumes de la mar”, “Here commence 
the good customs of the sea. These are the good estab- 
lishments and the good customs on matters of the sea, 
which the wise men who traveled over the world com- 
menced to give to our predecessors, who put them into 
books of the wisdom of the good customs”. These codes 
owed their force to no prince or king or republic; and 
no jurist’s name was associated with any of them as its 
original author or draftsman. Even the very city in 
which they originally took form was sometimes uncer- 
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tain; for Pisa and Marseilles, as well as Barcelona, once 
disputed for the place of origin of the Consulado del Mar, 

And these customs, as rules, were enforced by special 
maritime courts elected by the guilds of the sea-trades, 
not by the ordinary territorial courts of the prince or 
seignior, Genoa, Pisa, Barcelona, and all the great mer- 
cantile sea-ports had each its court of the sea. This self- 
government of the sea by its own customs is illustrated in 
the opening sentence of a Spanish ordinance of A, D, 
1283, sanctioning the Court of the Consuls at Valencia, 
and often prefixed to editions of the Consulado del Mar:** 

[The Sea-Guilds Elect Their Judges.] "Every year, after noon 
on the day of Noel or Our Lord’s Nativity, the elders of the sea- 
guilds, the masters, and the mariners, or any of them, meeting in 
council at the church of St, Pecla, in the city of Valencia, shall by 
vote (not by lot), whether unanimous or by majority, choose [two] 
good men of the sea-trade to be consuls, and one other man (of the 
same trade, not of any other trade or learning or position) to be 
judge of appeal from the judgments of the former; the said elections 
being held by privilege of the elders of the guild of the sea held of 
the king and his predecessors, 

"After the said feast of Noel, the said consuls, with some elders 
of the sea, will present the said elected judge of appeal before the 
attorney-general of the Kingdom of Valencia or his deputy; there 
he will take oath to behave well and legally in his office; and he who 
is thus presented as judge of appeals before the attorney-general 
must be received by him in that post; for such has been the custom, 
notwithstanding that by the king’s charter granted to the elders of 
the sea it is said that annually the judge shall be chosen ‘by the 
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king or his attorney-general’, for neither the king nor his attorney- 
general has ever exercised this power, the above mentioned for- 
malities being the only ones used. 

‘‘The consuls shall judge all questions of freight 

[etc., etc.], and generally all contracts mentioned in the Customs of 

the Sea The judgments given by the consuls and the 

judge shall read 'according to the Customs of the Sea’, and shall 
conform to what is laid down in the several chapters of that book." 

10. These codes, no doubt, were usually in their 
origin the outgrowth of a long succession of decided 
causes; they summed up in convenient form the result of 
numerous judgments on important typical cases. Indeed, 
the Laws of Oleron were often entitled “the Judgments of 
the Sea”, and each of their paragraphs is in form a ruling 
on a case put; thus: 

‘‘A ship departs from Bordeaux or elsewhere; it happens .some- 
times that it is lost, and they save the most they can of the wine and 
other goods. The merchants and the master are in great di.spute, 
and the merchants claim from the master their goods. They may 
well have them, paying the freight for such part of the voyage as 

the ship has made, if it please the master And this is 

the judgment in this case." 

But this process of formation can no longer be traced. 
Probably no records were kept by these courts. Even of 
the English royal admiralty court no records are found 
before A. D. 1520. Of these earlier local courts of sea-law 
in the sea- towns no annals of their judgments appear to 
be extant, no collections of plea-rolls, no eye-witness re- 
ports of the trials.*^ 
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Some, however, of the codes exhibit a genuine legis- 
lative process. It was a favorite theory of Sir Henry 
Maine that the judicial process, in history, invariably 
preceded the legislative, i. e. that the period of code- 
formulation was preceded by a period of case-judgments. 
But in the history of the Hansa Towns’ Shipping Code, 
at least, this theory is not verified. We there see a long 
succession of genuinely legislative enactments, covering 
three centuries, from a few brief measures of the 1300’s, 
developing by A. D. 1614 into a complete topical code of 
fifteen chapters and one hundred and three sections, and 
proceeding constantly by way of legislative amendment, 
supplement and revision. 

The Hansa Ordinance of A. D. 1482 is an interesting 
illustration of this process.** The Ordinance of A. D. 1470 
already had some thirty sections. But in A. D. 1481 
there was a strong demand to correct certain abuses in 
seafaring. In March, a meeting of the Hansa ship- 
masters, held at Bergen in Holland, drew up a list of their 
troubles; the misbehavior of the mariners (they averred) 
was making sea- traffic no longer possible; “everyone of 
these unruly fellows does just what he pleases, and makes 
so much mischief and trouble for the shipmasters that we 
shall have to give up sailing the seas unless you gentlemen 
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can do something to alter this.” Their list of grievances 
and proposed remedies read thus: 

[Complaint of the Hansa Shipmasters^ December^ 14S0.] ‘‘These 
are the complaints and grievances which the shipmasters of the 
Hansa delivered to the aldermen at Bruges about the mariners, and 
requested their despatch to the gentlemen of the towns indorsed 
hereon, so as to obtain remedy and correction thereof: 

“I. First, the shipmasters request, fi“om the authority of the 
gentlemen of the Hansa Towns, that whenever a. shipmaster hires 
his crew for a round-trip voyage, the hire be given in three parts, to 
wit, the first part when the ship sails, the second part when the ship 
unloads at the port of destination, and the third when the ship wins 
home on the full voyage, and that the crew be holden and bound to 
help unload and ballast, so that it may lie in the stream without 
danger or risk. 

“IL Item, a steersman engages himself to a shipmaster, and 
whenever it comes to pass that he is not good and compoLent h)r 
what he engaged for, so that the shipmaster’s life and ship and the 
merchant’s goods are endangered, it seems proper to the aforesaid 
shipmasters that to such a steersman should be given no more than 
half of a mariner's hire and subsistence, provided the shipmaster 
can make good proof with two good men or with his crew that the 
steersman was not good enough for what he engaged himself. 

“III. Item, likewise, if a mariner engages himself to a ship- 
master, and he is not good enough for what he engaged himself, 
then to such a mariner should be given no more than the half hire 
and subsistence, provided the shipmaster can prove it as above. 

“IV. Item, whenever a steersman or mariner deserts the ship- 
master, taking the wages that have been given him, the shipmasters 
request that such a steersman or mariner be flogged, wherever he 
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may be found, or that he be branded with a boathook upon his 
cheek or elsewhere, so that he may be an example to others to avoid 
such conduct. 

“V. Item, it happens that a shipmaster has in his ship one or 
two of his crew who behave so rascally that the shipmaster must 
needs lay them off; the shipmasters request that such evil-doers 
should be given neither hire nor subsistence. 

“VI. Item, it happens also that there are some others who join 
with such evil-doers and lay off with them, to the discomfiture of the 
shipmaster ; the shipmasters likewise request that to such be given 
neither hire nor subsistence, so as to, be an example to others to 
avoid such conduct, 

“VII. Item, it is oft the case that a ship is loaded for a certain 
port, and that the crew makes mutiny on the sea and sails the ship 
without necessity or need into another port, against the will of the 
shipmaster; the aforesaid shipmasters request that to such men 
neither hire nor subsistence be given before the time when the ship 
is brought to the port whither loaded. 

“VII I . Item, the shipmasters request that the aforesaid 
gentlemen of the Towns will ordain what shall be given to the crew 
for their subsistence whenever the shipmaster comes from the east 
with a cargo of grain, and what the merchant shall give for primage; 
for the shipmasters and the merchants alike are on this subject much 
embarrassed by the crews* demands. 

“IX. Item, it happens that a shipmaster is loaded for a distant 
voyage, and the shipmaster from some event of necessity lays up the 
ship in dock before completing the voyage, and the merchants and 
the ship’s friends decide that the shipmaster must continue the 
voyage, and the crew will not continue it; the shipmasters request 
that such persons be given neither hire nor subsistence before the 
time that the voyage is completed. 
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“X. Item, on these and many more like points, loo long to be 
written, the aforesaid shipmasters request the aforesaid gentlemen 
of the Hansa Towns to provide remedies and amendments, and to 
uphold them with heavy penalties and fines, and also to correct and 
punish the offenders, so as to be an example to others to avoid such 
conduct.*’ 

This memorial was circulated by the Bruges authori- 
ties to Danzig, Liibeck, and other principal Hansa towns; 
and next year, at the Hansa Assembly of Sept. 16, 1481, 
at Ltibeck, the record showed the following consideration 
given: 

[Hansa Proceedings of Sept, 18, 1481^ * Afternoon at two of the 
clock assembled again at the Council House of Liibeck messieurs 
the aforesaid Councillors Plenipotentiary 

“Par. 36. Then was read a letter of the merchants of Bruges 
telling of the numerous niisdoingvS of ship-crews, and a document 
enclosed thcrewUh with proposals for remedying and punishing 
these misdoings. 

*‘Par. 37. Item, was read a resolution, adopted by the Council 
of Liibeck, for the correction of the misdoings of steersmen and 
mariners, and for the punishment of the offenders; which in all its 
articles, after ample consideration of all articles, was approved, 
agreed, and adopted by messieurs the Councillors Plenipotentiary. 

*Tar. 38. Item, it was resolved to send the above-named 
articles to the Danzig Council, to receive their assent and approval.” 

After further interim correspondence, the ordinance 
came up for final action at the assembly of April 22, 1482, 
held at Liibeck; the record reads: 
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XIIL 26 — The Hansa Fleet's Home-Comixg at Lubeck 

Liibeck was the most powerful city in the League, and its last stronghold. Even under the Xorth 
German Confederation of the late ISOO's, Lubeck retained a semi-independence 
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[Hansa Proceedings of April 22^ 1482,] '‘In the year of our Lord 
1482, at Liibeck, . . . on Monday at eight of the clock at the 
Council House in the presence of the honorable Council thereof 
were assembled [naming the delegates] : 

“Par. 15. Item, was then read the ordinance and amendments 
made for the misdoings of mariners, and the revised articles for- 
warded from Danzig, of which a part was approved and a part 
altered". 

- And so, with the labors of the assembly ended, and the 
fur-robed merchant- princes (“ambassadors plenipotenti- 
ary“ they proudly styled themselves) ready to start 
homeward in their ships of the Hansa fleet, riding at 
anchor in the harbor of Liibeck, as the ordinance was 
finally promulgated on May 4, 1482: 

[Hansa Ordinance of May 4, 1482,] “In the interest of all sea- 
farers and shippers, the honorable merchants of the six Wendish 
Towns, by their Councillors Plenipotentiary, meeting in as- 
sembly at Liibeck in this year 1482, in the name and on behalf of 
the united Hansa Towns, have proposed, approved, and enacted the 
following ordinance and articles, which they will cause strictly to 
be observed: 

“1. Item, it is ordained that when a mariner shall be engaged 
in the Baltic sea or in Prussia, to make a full voyage either to Eng- 
land or to Flanders westward, or to Holland, Zeeland, Friesland or 
elsewhere, and even to the Gulf, he shall be paid his hire at three 
periods. When he engages himself, the first part of his hire shall be 
given him ; and when they unload at the port of destination, the 
second part of the hire; and the third part of the hire shall be given 
him when the voyage is fulfilled. The mariners shall be bound, 
after voyage done, to bring the ship into the port and town whence 
it started, or wherever it pleases the shipmaster tq bring it back 


[ 911 ] 



XIIL Maritime Legal System 


“IL Item, the like shall apply to sailors engaged at Lilbcck to 
go to Li viand and return to Lubeck or to go to Flanders or to Nor- 
way and return to Lubeck. 

"III. Item, whoever is engaged for half a voyage, to him shall 
the half of his hire be given when he sails off and the other half when 
he arrives. 

"IV. And every mariner, whoever he may be, shall be holden 
and bound to help load, unload, and ballast the ship on which he 
sails, so that it may lie in the stream without danger or risk, on 
penalty of forfeit of the hire due to him. 

"V. Item, when a steersman engages himself to a shipmaster, 
and it comes to pass that he is not good and competent for what he 
engaged for, so that the shipmaster's life and ship and the mer- 
chants' goods are endangered, it is ordained that such a steersman 
shall be given only half a mariner's hire and subsistence, provided 
the shipmaster can make good proof with two good men or with his 
crew that the steersman was not good enough for what he engaged 
himself, 

"VI. Item, likewise, when a mariner engages himself with u 
shipmaster, and he is not good enough for what he engaged himself, 
to such a mariner shall be given no more than half the hire and half 
the subsistence, provided the shipmaster can prove it as above. 

"VIL Item, when a steersman or mariner deserts the ship- 
master, taking the wages that have been given him, it is ordained 
that, if such person be found, he shall in the first place restore his 
hire to the shipmaster, and such offence, the first time, shall be 
punished by the town [authorities] or judge where he is prosecuted, 
in discretion, according to the circumstances and occasion. If he 
does it a second time, then he shall be publicly flogged. But if he is 
found to do it for the third time, then he shall be punished capitally. 

"VIII. Item, if any mariners happen to be such rascally evil- 
doers and have laid off, and united against the shipmaster, so as to 
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mutiny against him with evil intent and thus to force him, it is 
ordained that in the first place he shall give back his hire to the 
shipmaster, and also he shall for the first offence be publicly beaten 
with rods in the pillory. And if he is found to have done it again, 
he shall be punished capitally, 

"IX. Item, the Towns have resolved that if any steersman or 
mariner, while at sea, make any evil plots against the shipmaster 
without need or notable necessity to enter a port where he should 
not go, so that the shipmaster or merchant suffer damage or loss 
thereby, or desert the shipmaster without his will and authority, it 
is ordained that he shall be punished capitally. 

"X. [Shipmasters who embezzle and abscond are to be pun- 
ished capitally.] 

"XL Item, since the customs as to subsistence are doubtful 
and not uniform, it is ordained the mariners shall be allowed in 
grain two 'lasts* [ISO bushels] for seven men, and in liquid goods 
four casks each. 

"XI his. Item, the mariners shall be obliged and bound, on 
penalty of forfeiting their subsistence, to shift the wheat as often as 
the shipmaster decides and orders; for every *last’ they shift, and as 
often as they shift, they shall have one 'plack*, and for shaking the 
straw mats one groschen for every 'last'. 

"XII. Item, if it happens that a shipmaster has loaded for a 
distant voyage and the shipmaster must by some event of necessity 
lay up the ship in dock before completing the voyage, and the mer- 
chants and the ship’s friends decide that the shipmaster must 
nevertheless then continue the voyage, and the crew will not so 
continue, it is ordained that they shall not be given either hire or 
subsistence before the time that the voyage is completed. 

"XIIL [Mariners must assist in case of shipwreck]. 

“XIV. [Mariners must not go ashore without the master’s 
consent]. 
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'*XV, [Mariners' misbehavior prior to sailing], 

“XVI. [Mariners’ full hire payable if discharged before end of 
voyage], 

“XVII, [Mariner injured when drunk ashore cannot claim his 
keep; otherwise when injured in the course of duty], 

“XVIIL [Mariner too ill to stay on board must be furnished 
keep and attendance on shore], 

“XIX. [Mariner misbehaving may be discharged], 

“XX. [Harbor-pilot’s duties], 

“XXI. [Mariners must aid in repulsing pirates], 

“XXII. [Shipmaster failing to resist pirates may be black- 
listed], 

“XXIII. [Master or crew may not accept new position till 
voyage ended]. 

“The foregoing is publicly proclaimed on Saturday after Holy 
Cross Day in the year 1482.” 

These sea-laws, then, came into being from three 
sources, — from case-judgments of the local courts, from 
unofficial treatise-compilations by anonymous scribes, 
and from deliberate legislation by the sea-guilds. Their 
common feature was that they represented the customary 
law of the great community of sea-traders, distinct from 
any local territorial law of prince or baron. 

(II) The National Laws of the Sea 

11. But with the period of the 1600's a new stage is 
entered. As time went on, and nations were being organ- 
ized, this unique common law of the sea was breaking up. 
The 1600’s was the period of nationalization of law all over 
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Europe. The growing sense of nationality was beginning 
to centralize, unify, and codify, in the name of the royal 
governments, all the diverse jurisdictions (princes, barons, 
bishops, cities, guilds) which had hitherto shared in 
parcels the power of legislation and justice. It was the 
same movement that in the same epoch was disintegrating 
and absorbing the Common Papal law {post, Chap. XIV) 
and the Common Romanesque law {post, Chap. XV) into 
the individual national laws. The sea-customs under- 
went with the rest this process of nationalization. 

The process had begun indeed, in the prior century, in 
Denmark, with Frederic IPs Maritime Code of 1561, 
But it now culminated simultaneously in Denmark, 
Sweden, and France, — in Sweden with the Maritime Code 
of Christian XI, in 1667; in France with Louis XIV’s 
Marine Ordinance of 1681 ; and in Denmark with Chris- 
tian V’s Code of 1683, containing a book on Maritime 
Law. 

Of these, the most influential was that of France, pre- 
pared under the great minister Colbert” as a part of his 
comprehensive plan for the nationalization and codifica- 
tion of all French law {p>ost, Chap. XV). Colbert’s 
Marine Ordinance, a masterpiece of lucid draftsmanship, 
based itself on the established customs of the sea, as 
handed down in the books of customs (revised to suit the 
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times). But it now made them French law and enforced 
them in a royal court of justice, — ’the admiral’s; giving to 
this court a monopoly of jurisdiction, and ousting the 
ancient courts of the consuls, elected by the men of the 
sea.®* The new national spirit is embodied in the opening 
clauses :® 

“I. 1. Justice shall be done in the name of the admiral in all 
courts of tlie admiralty. 

‘‘2. Nomination of all officers of the court shall 

belong to the admiral 

“II. 2. The jurisdiction of the judges of the admiralty shall 

include all actions concerning the commerce of the sea, 

notwithstanding any agreement or charter to the contrary . . 

OnnONNANCE 

DE LA MARINE. 
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XI 11. 28 — ^The French Marine Ordinance of 1681 
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“15. We forbid all consul-judges to 

take cognizance of any of the above-named cases, . . . Likewise we 
forbid all merchants, mariners, and others to bring .such causes be- 
fore them, on penalty of a fine in discretion.” 

So ended, for France, the common law of the sea and 
the consular courts of the mariners. Other nations one 
by one followed in this path, — Holland, in 1721, by the 
Marine Ordinance of Rotterdam; Prussia, in 1727, by a 
Marine Ordinance; Spain, in 1737, by the Ordinances of 
Bilbao; Venice, in 1786, by the Code of Mercantile Ma- 
rine. In England, between the 1600's and the 1800's, the 
local sea-courts had been gradually abolished (for some of 
them tenaciously opposed the tendency), and their juris- 
diction was transferred to the admiralty and other 
national courts. By the ISOO's the various national 
Codes of Commerce, following at intervals the French 
Code of 1807, had incorporated the maritime ordinances 
as one of the books within the general codes. 

The common law of the sea had disappeared, ap- 
parently forever. 

(Ill) The Common Law of the Sea, Once More 

12, But the close of the ISOO's saw its resurrection in a 
new form. A map shows the two hundred and twenty- 
two seaports of the world that were served in 1923 by the 
vessels under the United States Shipping Board alone ;*»the 
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square boxes on the margin show the hundred chief 
ports. Multiply these world sea-connections by twenty 
to include the other countries, and one gains some idea of 
present-day sea-commerce. Sea-transportation has been 
revolutionized in the past half century. This came about 
through the advent of steam for transportation and 
electricity for communication. It affected all stages of 
shipping, — the building, loading, routing, and unloading, 
the bill of lading, the sea-risks, the crew, the navigation 
rules, the harbor-customs, the wharfage, the banking, 
the brokerage, the terms of sale, and above all the insur- 
ance. And all of these distinct but related interests have 
been more or less standardized by powerful associations 
whose viewpoint has become international rather than 
national. The economic conditions of sea-commerce have 
changed more since 1830 than in all the two thousand 
years preceding. So that, once more, the maritime group 
— consisting now chiefly of ship-owners, merchants, and 
insurers — has found that it is united by vital common 
interests, overriding the diversity of national laws. 

The movement for international uniformity began in 
the field of insurance against sea-loss, — general average; 
and a series of conferences resulted in the so-called York- 
Antwerp Rules of 1890, which codified that subject. The 
Hague Conference of 1921»i' was the later culmination of 
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XI I L 30 — The Hague Conference of 1921 


these many forces. Two permanent unofficial bodies, one 
known as the International Maritime Committee, with 
branches in many nations, founded at Antwerp in 1897, 
and the other known as the International Law Associa- 
tion, had been engaged for fifty years in codifying once 
more the customs of the sea into a single universal body 
of rules. The codes thus far framed cover general average, 
ship’s liability, ship’s mortgage, and carrier’s contract. 
The committees call a conference every year or so in 
Europe. The most important modern meeting was at the 
Hague in 1921; American delegates took part; and here 


[m] 



XIII. Maritime Legal System 



XIII. 31— The Hague Rules ik Six Languages 


the codification of the carrier’s contract was achieved. 
Its provisions became known as the Hague Rules of 1921. 

Naturally the agreement of this powerful body on any 
set of rules amounts to a compulsory rule of mercantile 
custom for the individual merchant; for when a bill of 
lading founded on these rules is offered to him, he must 
accept it, or practically retire from the trade. The text of 
the Hague Rules, as adopted at the Conference, has been 
printed in six other great maritime languages, — French, 
Spanish, Italian, Dutch, German, Norwegian. »i To ship- 
owners, shippers, and insurers all over the world they are 
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available in the language of each country; so that they are 
genuinely international and world-wide. These Hague 
Rules have now begun to be used in export bills of lading; a 
bill of 1922, for example, incorporates the Hague Rules in 
the very first clause ; and another clause invokes the entire 
eighteen articles of the York-Antwerp rules of 1890. 

13. Whether these rules will ever become formal law, 
in all nations, by treaty or national legislation, cannot be 
prophesied positively. England in 1924 had already 
enacted some of them. But it is plain that the world has 
entered upon a new third stage of internationally codified 
maritime law. This bill of lading, containing the clause 
just shown, will take a cargo literally around the world, 
to any of a score of nations, on the terms codified in the 
document, and virtually independent of any one nation’s 
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XIII. 33 — A Round-the -World Bill of Lading, 1924 














13. Bill- of- La din S' Common Law 


law.M So that a common law of the sea, based on the 
custom of merchants, is once more returning. 

And the national legislatures may now with truth re- 
peat almost the words of the Emperor Antoninus, nearly 
two thousand years ago, quoted already at the beginning 
of this chapter: are indeed the supreme lords of our 

lands. But Custom is the universal law of the sea”. 
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The Papal {or Canon) Legal System 

1. The early claim of universal jurisdiction for St. Peter’s 
successor — Extension of the Church's rule from the 
Balkans to Greenland. 

2. The judicial and legislative system — ^The Cardinal 
Chancellor — The Sacra Romana Rota — ^An Opinion 
by Coccinus — ^The Consistory and the Congregations. 

3. Compilation of the recorded sources — ^The Decretum 
of Gratian — ^The rise of Canon Law as a system — 
Doctor Johannes Andreae. 

4. The Decretals of Pope Gregory IX — A Deere Lai in- 
validating a usurious mortgage — ^A Decretal regulat- 
ing criminal procedure. 

5. The Corpus Juris Canonici — Pope Innocent III, the 
great legislator — Culmination of the Church's sway 
under Innocent III. 

6. The Church courts — ^Their extensive and progressive 
influence — St. Ives, the Church judge and patron saint 
of the legal profession. 

7. Rise of nationalism undermines the Church's political 
authority — ^The Council of Trent — ^The statutes of 
Henry VIII — ^Absorption of the Papal jurisdiction by 
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8. Codification of the Papal Regulations in 1917 — The 
Codex Juris Canonici. 
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XIV. 1 — Map Skovttsg the Papal Jurisdictiox A. D. 1200 
The ladings represent merely various subdivisions 



XIV 

The Papal (or Canon) Legal System 

■ HE Bishop of Rome was early recognized as the 
successor of Saint Peter, whose bronze statue 
stands in the Vatican. That Bishop under 
Latin Christianity was given the title of Pontifex Maxi- 
mus, a title already familiar in the pagan priesthood. 
And, in the course of time, the successor of Saint Peter 
began to claim universal jurisdiction of law, not only over 
the Christian Church, but also over temporal kings and 
princes. The typical expression of this claim is found in 
a supposed letter of Pope Clement I, A, D. 91, addressed 
to the clergy, and later included in the so-called Decre- 
tals of Isidore ; the vital clauses read 

‘‘Your duty is to teach the peoples. Their duty is to obey you 
as they would God Himself. . . . And all princes, high or low, 
and other peoples, tribes, and languages, who do not obey shall be 
infamous, and shall be cast out from the kingdom of God and the 
company of the faithful.” 

These words described during some centuries the 
dominance of the church’s supreme jurisdiction over 
morals and faith. This quasi-Federal jurisdiction of the 
church had its own tribunals (like the American Federal 
ones) for its own special field, alongside the other courts; 
but it claimed and received a supreme appellate political 
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jurisdiction over all temporal kings and kingdoms, with 
the Pope as Pontifex Maximus, judging all men, and 
judged by none. 

From Serbia on the east to Iceland and Greenland on 
the northwest extended the jurisdiction of this theocracy i 
Its sway was at the zenith in the centuries A. D. 800-1200 ; 
it ended by four hundred years later, and it had begun 
four hundred years earlier, — twelve centuries in all. 


The early papal letter of A. D. 91, above quoted, dating 
this chartei of supremacy back to early Christianity,* was 
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XI\'. 3 — Pai-ace of the Cancelleria 


1. Early Papal Supremacy 


false, the words having been forged (long after that date) 
by an obscure medieval monk, as was discovered many 
centuries later. Nevertheless, as early as A. D. 400 Pope 
Damasus had begun to claim papal supremacy; and the 
Roman Emperor Valentinian III, in a decree of A. D. 
445 had acknowledged the claim of Leo I, Bishop of 
Rome, to be the supreme judge, at least over the universal 
church, 

2. Today, in Rome, at the very spot of earth where 
Pope Damasus, fifteen centuries ago, once held his court 
of justice with pomp and ceremony, stands the superb 
Palace of the Cancelleria, or Papal Chancery.® This is the 
office of the Cardinal Chancellor of the papal church; he 
is the most powerful dignitary next to the Pontiff himself ; 
he carries the sceptre of justice, and signs all papal decrees 
issued under the famous lead-seal (technically known as 
“bull”). 

In a more modest chamber meets the once supreme 
civil tribunal of the papal ; church, the Sacra Romana 
Rota, or Holy Roman Wheel.® This court was termed, 
“Totius Christiani orbis supremum tribunale”, “the 
supreme tribunal of the whole Christian world”. In its 
most flourishing period, the 1400’s and 1500’s, it was 
deemed (in the words of a modern German scholar) “the 
most eminent and weighty court in the world.” The 
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meetings of the Rota were (and are still) held in private. 
The tribunal was called Rota, or wheel, because (as some 
say) originally its judges sat around a table in a circle, 
or, because cases were assigned in rotation to each judge. 
Its jurisdiction being so extensive and cosmopolitan, its 
membership (finally fixed at twelve) was required to repre- 
sent the varied regions within the church’s fold; the allot- 
ment was; three from Rome, two fi'om Spain, and one each 
from Germany, France, Venice, Milan, Ferrara, Tuscany, 
and Bologna. Emperors and kings once brought their 



XIV. 4 — Chamber of the Sacra Romana Rota 
This photograph was taken in 1923, by special permission 
of the Papal authorities 
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causes to the tribunal of the Rota; but since the loss of the 
church’s - temporal power, the Rota’s jurisdiction has be- 
come a minor one. 

Hundreds of tomes now form the .six centuries’ ac- 
cumulation of the Rota’s opinions. Usually they were 
published as the collected opinions of some individual 
judge. Penia and Coccinus were eminent Deans of the 
Rota in its palmier days,® the former in the 1500’s, the' 
latter in the 1600’s. John Baptist Coccinus held that 
high office for twenty-eight years; his opinions numbered 
about fifty a year. They are seldom lengthy; and the 
following one, from the first of his five large volumes, is 
typical of their style (the headnotes are by the judge’s 
editor, and they reveal that the art of elaborate headnotes 
is no invention of the modern reporter) f 

\An Opinion of Coccinus, Dean of the Rota.\ "Rome: The Bull 
‘Juris Congrui’. 

"Monday, 5 June 1600. 

"Topic: The o-wher of a plot or house, intending to build, is not 
compellable to sell by virtue of the Bull 'Juris Congrui’. 

"Summary: 1. No one against his will is compelled to sell. 
2. The owner of an estate,, intending to build, has priority over 
others wishing to build. 3. The Bull 'Juris Congrui' declares only 
the general principle that an owner may be compelled to sell against 
his will. 4. When a remedial measure could have one or two 
effects conti'ary to existing law, it is always to be interpreted so as 
to do least change to the common law. 5. Size and proximity of 
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premises are immaterial in building by the common law; otherwise, 
by the terms of the Bull ‘Juris Congrui'. 6, For the owner not 
willing to sell, but intending to build, a time-limit should be set for 
his building.*’ 

Opinion. John James Ferrari, alleging that he wished to build 
for the beautification of the city, petitioned for the sale to him, 
pursuant to the Bull ‘Juris Congrui’, of an adjacent building of the 
German College ; the College replied that it also intended to build 
for the beautification of the city, to the full area of its ground. 

“The case being submitted to me from the Rota, I doubted 
whether the said James could compel the College to sell the said 
house. And the other members of the Rota were of opinion that the 
College was not compellable. The ground of this opinion was a 
former decision of 15 June 1579 [citing the reference]. For in law 
there are two distinct and fundamental principles in favor of 
owners: [1] one is that no one is against his will compellable to sell 
(lex ‘dudum’, statute ‘de contrahenda emptione’); [2] the other is, 
that in ecjual circumstances an owner has priority over all other 
persons wishing to do the same thing (lex ‘si cum dotem’, § finalis, 
ss. ‘solutis matrimoniis’, lex ‘ex facto’, ss. ‘de peculio’, Caputaquis, 
Decisio 99). 

"[3] Hence, this Bull, which declares only the general principle 
that an owner may be compelled to sell, contrary to lex ‘invictam* 
and the above-cited lex ‘dudum' in the statute ‘de contrahenda 
emptione’, alters the common law on that point only, and on others, 
not covered by it, must be deemed to refer to the common law and 
to receive from the same its interpretation. For [4] when a remedial 
measure could have one or two effects contrary to existing law, it is 
always to be interpreted so as to have one effect only and to do least 
change to the common law [citing authorities]. And therefore the 
Bull does not change the common law that when an owner, here the 
College, intends to build, he cannot be compelled to sell. 
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‘‘[5] The greater area and proximity of the land to Ferrari, 
etc., is immaterial ; those circumstances would be material if the case 
came within the above statute; but do not affect the result here, 
where we are governed by the rules of common law. 

"[6] Nor does it suffice to argue that the statute is rendered 
elusory by our decision because the owner [whose land is sought] 
could always set up that he intended to build ; for a time-limit must 
be set for such building, after the lapse of which this house may be 
proceeded against, according to the form of the said statute.” 

Most cases of church litigation are now dealt with by a 
Committee of the Cardinals, known as the Congregation 
of the Council, because it interprets the fundamental laws 
passed by the Council of Trent, the last universal church 
assembly. This Congregation now has its office in the 
Palace of the Chancery, already shown. 

The supreme advisory legislative tribunal used to be 
the Consistory of Cardinals, or Senate of the Church, the 
Pontiff presiding; sometimes a Consistory was held in the 
Sistine Chapel, with Michael Angelo’s world-famous 
fresco on the wall over the altar.® But the Consistory now 
reserves for itself only matters of highest moment, and 
delegates its various powers to the Congregations, or Com- 
mitteesj already mentioned. 

3. The legislation and decisions of the Popes, after 
accumulating for seven centuries in thousands of separate 
decrees, rescripts, bulls, and council-resolutions, were first 
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systematically digested in the so-called Decretum of 
Gratian, — a private compilation made about A, D. 1140, 
by an obscure monk named Gratian, at the University of 
Bologna.’ Twice in history the growth of the papal 
supreme jurivsdiction received a powerful impulse from 
literature; the first impulse was given by the forged 
Decretals of Isidore, in the SOO’s, already mentioned; and 
now it took place a second time, in this Decretum, — one 
of those great text-books which by appearing just at the 
right time and the right place, becomes universally 
revered as equal to law. Gratian's huge labors of search 
and sorting brought clarity out of chaos, and now first 
made these materials available for ready reference by all. 
The Decretum virtually ci'eated Canon (or papal) law as 
an independent system. Exalting the papal authority, it 
met papal favor. The Emperors were favoring the thtm 
recently resurrected imperial law of Rome {post, Chap. 
XV) ; and so the Popes, in their rivalry with the Emperoi's, 
welcomed the strong legal support found in the Decretum. 

Canon law now began to be taught in the newly 
arisen universities {post, Chap. XV), alongside of the 
Roman law of Justinian; and the degree of J. U. D. 
(“juris utriusque doctor’’) came into use as signifying a 
master who had compassed both branches of law. The 
tombs of these doctors of Canon law show that their fame 
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3. Gratians Decretum 


equaled that of the other branch. One of the most 
eminent, Johannes Andreae,* a professor at the University 
of Bologna, in the early 1300’s, was so well-beloved in 
Bologna that when, the University by an ordinance forbade 
any member of the University to become godfather to any 
family of Bologna citizens, it made a special exception in 
favor of Andreae and all his descendants forever. Andreae 
bestowed upon his youngest and favorite daughter the 
name “Ordi-nancy” (“Novella”); and she is recorded to 
have been so learned in the law that sometimes in his 
absence she occupied his chair and lectured on the Canon 
law — but behind a curtain, lest her beauty distract the 
students’ attention! 

4. Gratian’s Decretum was given official sanction by 
Pope Gregory IX, in the next century, A. D. 1234, by an 
extensive supplement, known as the Decretalia, or De- 
cretals.® This new work, the Decretals, was an official 
compilation, and was required to be taught in all uni- 
versities. It was prepared, under direction of the Legis- 
lator-Pope Gregory IX, by Raymond of Pennafort, one 
of the judges of the Rota, or Supreme Court. In point of 
system, it marked a decided advance on Gratian’s work; 
its two thousand paragraphs were arranged in books, 
titles, and chapters (really, sections), under a more 
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XIV. 10 — Decretals of Pope Gregory IX 
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XIV. 9 — Pope Gregory IX Issuing the Decretals 



4, Gregory* s Decretals 

synthetic classification, — a forerunner of our modern 
digests. 

The following passages illustrate the materials used 

[The Decretals; Book III, Title XVII^] "'Sale and purchase: 
Chap. I (Resolution of the Council at Valencia): 

^'It was resolved, by us and our faithful associates, that the 
elders admonish their people that they be hospitable and do not 
refuse lodging to any traveler, and that, to remove all chance of 
extoi'tion, they do not sell at higher price to the passer-by than they 
could sell in the market; and that the passer-by, if not so treated, 
report to the elder, so that by his order they may sell humanely.” 

[Ibid, Chap. V\ Innocent III to the Bishop of Pallia [A. D. 
1203] : "It has lately come to our hearing, when R. a layman sought 
a loan from M., that ihe creditor, a man of the diocese of Trani, 
ICvSt he be later brought into conflict with the canon against usury, 
received sonic houses and olive-groves of the said R. under terms of 
a sale, although the transaction was in fact an usurious contract, 
which appears plainly from the circumstance (set forth in the 
notarial instrument) that the creditor promised the debtor that he 
would restore the houses and olive-groves whenever between the 
seventh and ninth years thereafter the debtor should pay forty 
ounces of Tarenian money, which amount to scarce one-half the fair 
value. Therefore, since fraud cannot be condoned in any one, we 
order your fraternity, by virtue of the apostolic scriptures, that if 
the facts are as above, viz. the deed of sale was executed in evasion 
of the canon against usury, you compel the said M., under penalty 
as prescribed by the Lateran Council against usury, to restore the 
said houses and olive-groves to him to whom they may now belong 
by inheritance, the borrower himself having perhaps now gone the 
way of all flesh.” 
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And the following passage has a deep intrinsic interest 
for the modern lawyer, even yet; for this Canon formed 
the main starting-point for the church’s method of 
criminal prosecution — the so-called officio” or in- 
quisitorial method — ^which set the model for all later 
Continental procedure, in contrast with the old Germanic 
* 'accusatory” method — the method of individual com- 
plaint — which survived in England until modern times: 

[The Decretals: Book Vj Title I.] Prosecutions: Chap. XXIV. 
Innocent III, in General Council at the Lateran [A. D. 1215]: 
“How and when a prelate should proceed to investigate and punish 
the offences of his subordinates is plainly to be gathered from the 
authorities of the old and the new Testaments, on which later the 
canonical sanctions were founded, as we have already publicly 
pointed out, and which we now confirm by authority of the holy 
Council. For it is written in the gospel that the steward, who was 
reputed to his master to have squandered the estate, heard these 
words from the master: ‘How is it that I hear this of thee? Give an 
account of thy stewardship, for thou mayest no longer be steward \ 
And in Genesis the Lord said [of Gomorrah], ‘I will go down and see 
whether they have done altogether as the cry which comes to me'. 
From which authorities it is plainly proved that, not only when a 
subordinate, but also when a prelate has sinned, if it has come to the 
ears of his superior by clamor and repute [clamorem et famam] — 
not indeed of the malicious and loose-tongued but of the serious and 
honorable, nor once only but often, which the clamor and the repute 
will show — then the truth should be diligently inquired into before 
the elders of the church. . . . The party should be present, 
against whom the inquisition is to be made (unless he contumaci- 
ously absents himself) . The items of charge, on which the inquiry 
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4. Gregory's Decretals 


is to be made are to be explained to him, so that he have oppor- 
tunity to defend himself. And not only the sayings, but also the 
very names of the witnesses are to be made known, so that it may 
appear what was said and by whom. Nor are his lawful impeach- 
ments and rebuttals of them to be rejected, lest by suppressing the 
names of the detractors or not listening to the grounds of impeach- 
ment encouragement be given to bold defamers 

Now as there are three methods of proceeding, viz. by complaint, by 
information, and by interrogation [inquisitio] of the parties them- 
selves, nevertheless diligent caution must be used in all three of 
them, lest a too ready haste result in grave injustice; so the method 
of lawful complaint [by an injured party] must be preceded by a 
written statement ; the method of information must be preceded by 
an earnest warning [to the informer]; and the method of inquisition 
by a clamorous rumor [clamosa insinuatio].” 

These two works, the Decretum and the Decretalia, 
with some later supplements, were edited in A. D. 1582 
(after the reformatory legislation of the Council of Trent, 
A. D. 1563), at the command of Gregory XIII, by a com- 
mission of six cardinals and fifteen doctom of law, and this 
compilation was officially entitled “Corpus Juris Can- 
onici”. This work, in various printed editions, remained 
the universal basis of papal law into modern times, until a 
few years ago. To the law up to the time of Gratian's 
Decretum was commonly given the epithet “jus an- 
tiquum”; to the ensuing law up to the Council of Trent, 
“jus novum”; and to the later law, “jus novissimum”. 

5. But the real credit for the great compilation of 
Gregory IX must be given to another papal legislator, the 
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most famous one — Pope Innocent III, who died A. D. 
1216, just before the Decretals of Pope Gregory appeared. 
Innocent III was a prolific legislator; in his reign of 
eighteen years he had himself issued some thirty-four 
hundred decrees. Innocent III had planned to systema- 
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XIV. 11— A Bull of Innocent III 
This decree, or bull, is a grant confirming a monastery in its posses- 
sions. The leaden seal (“bulla”) is seen at the bottom 
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XIV. 12 — Pope Innocent III 





5 . Innocent III, the Legislator 

tize the church’s enormous accumulation of law; but he 
did not live to execute the plan. 

It must be remembered, in speaking of him as legis- 
lator and judge, that Innocent I'epresented, in legal theory, 
a one-man autocracy. Even at the present day, when the 
Roman church is politically only a religious group, Catho- 
lic jurists speak of the Roman pontiff as “the supreme 
teacher, law-giver, and judge” over the religious affairs of 
all within the faith. But in Innocent's day the Roman 
church was vastly more than that; it claimed and pos- 
sessed supreme temporal political power over the entire 
Christian world. Rome was once more the mistress of 
Europe, and kings were its vassals. Its clergy were im- 
mune from the criminal justice of the state-- Its legisla- 
tion covered the whole of human existence from the 
cradle to the grave; it was upheld by penalties that neither 
the proudest monarch nor the humblest peasant could 
escape; and it was administered by a supreme world- judge 
responsible to no earthly superior for his actions. 

Innocent III was perhaps the youngest man ever 
elected Pope, being then only thirty-seven years of age. 
The best portrait of him** shows the youthfulness of the 
face, which is in unique contrast to portraits of the other 
Popes. Innocent III was the ambitious and masterful 
autocrat who humbled the English King John for signing 
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Magna Carta, and who reduced England, for a short 
period, to be only a vassal of the papacy; he annulled 
Magna Carta, declaring it vile and base. In his day he 
named emperors and tamed kings. He excommuni- 
cated whole nations. He established the inquisition of 
heresy, by warrants extending into every corner of 
Europe, — a form of terrorism which served to extirpate 
those who dissented from the church’s dogmas for the 
next four centuries; indeed, as late a date as 1793i® is 
found on a mandate of the Holy Inquisition, chanced 
upon in Madrid; the mandate authorizes the Inquisitor to 
use "arms offensive and defensive”, and makes him im- 
mune from interference by the regular courts.*^ It was a 
church court, presided over by the Pope’s delegate, which 
tried for heresy Galileo Galilei,!* the world’s greatest 
scientist of the day, j ust three centuries ago ; and it was a 
church court which later imprisoned him and threatened 
him with torture until he recanted his great scientific 
proposition that the earth moves around the sun and 
not the sun around the earth. It was a church court 
which tried for heresy one of the most heroic patriots in 
the world’s history, Joan of Arc:*® her devoted leadership 
had saved the French kingdom from dissolution; but after 
a trial lasting three months, regularly held by clericals 
under a warrant of inquisition for heresy, sitting in a 
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XIV. 13 — A MA.NDATE OF THE HOLY INQUISITION 

This was found in Madrid, and is dated A. D. 1793, long 
after the disbanding of the Holy Office elsewhere 


chapel, and presided over by a bishop, she was found 
guilty of heresy, and was later burned at the stake. 


6. The church courts, it must be remembered, were, 
in those days, not only as important as the secular courts 
in the daily life of the peoples of Europe; but they ren- 
dered invaluable service to the cause of justice. Secular 
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justice, administered chiefly by hundreds of petty inde- 
pendent barons and princes, was local and weak, selfish 
and mercenary, crude and un progressive {ante, Chap. 
XII). The church’s law then represented the pro- 
gressive and efficient methods of the period. The church 
forbade the irrational “trial by battle’’, or legal duel, 
which was still in common use in the secular courts. The 
church revolutionized criminal and civil procedure in 
western Europe; and the modern Anglican chancery 
practice can be traced directly back to Innocent Ill’s 
institutions. The church laid the foundations of inter- 



XIV. 14 — Galileo before the Inq.uisition 
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national law; for before men were ever Frenchmen or 
Englishmen they were Christians, and the modern so- 
called law of nations began by being a “jus inter christi- 
anos’’. The church’s theory led up to the conception of 
the modern State as a power held in trust for the welfare 
of the nation, superseding the feudal idea of government 
as a property-right of the ruler. The church first in 
Europe laid down the modern principle of equality before 
the law; it protected the poor and the weak against the 

rich and the power- 
ful. 

A famous statue, 
showing the judge 
standing impartially 
between the rich man 
and the poor man,i» 
represents Ivo, or St. 
Ives, an ecclesiastical 
judge in Brittany, of 
A. D. 1300, around 
whom cluster the 
most admirable 



XIV. 16 — Statue of St. Ives 

He stands between a rich magnate and a poor 
> peasant, signifying equal justice for all 


traditions of our 
legal profession. 
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The statue stands on a pillar in 
the church in his native town- 
ship of Tr^guier, in Brittany. 

At Rome there is a chapel in 
honor of St. Ives; the inscription 
over the door calls him ‘‘advo- 
catus pauperum”, “the poor 
man’s lawyer’ ’ . Among the clas- 
sical painters a favorite theme 
was St. Ives on his judicial bench 
receiving the petitions of chil- 
dren. He is the chosen saint 
for the University at Rome; in 
the chapel of the Sapienza 
(“Learning”; the old name for 
the University) a spacious mural 
painting depicts St. Ives, clad in 
his lawyer’s robes, benevolently attending to the petitions 
of the poori7; and on his death-d,ay, the 19th of May, each 
year a memorial mass is here celebrated. In Brittany his 
court was thronged with suppliants for justice; a favorite 
saying of his, when pronouncing judgment, was, “Bon 
droit et raison”, “This is good law and equity”. The 
popular verdict on his character shames the repute of our 



XIV. 17 

St. Ives Attending to the 
Petitions op the Poor 

This painting fills the chancel- 
wall of the chapel of the 
Sapienza (University) at Rome 
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profession; for the saying ran, of hina, "Advocatus sed 
non latro, res miranda populo”, “He was a lawyer, yet 
not a rascal, and the people were astonished’’. On his 
death he was proposed for canonization as a saint; and 
every Faculty of Law in Europe, as well as a host of kings, 
barons, and lesser men, joined in the petition. He is 
reputed to be the only lawyer who was ever made a saint.^ 

His tomb, in the churchyard at Treguier, in Brittany, 
is sought by pilgrims, hoping for his protection, is even at 
this day, six centuries later; the suppliants ensure 



XIV. 18 — Pilgrims at the Tomb op St. Ives 

The tomb is in the churchyard of St. Minihy, at 
Treguier, Brittany, his native place 
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XIV. 19— A Foreign Lawyer at the Tomb of St, Ives 


their prayers by creeping on their knees through the arch 
of the saint’s tombstone, and they confidently appeal to 
him to do justice and send retribution on their enemies. 
Even a foreign lawyer may sometimes be found making a 
pilgrimage to the grave of this patron saint of the legal 
profession, 19 — this humble judge of the church court, who 
once made the name of Law synonymous with Justice 
throughout Europe. 

7. But meantime, as the thirteenth century ended, the 
principles of patriotic nationality and legislative inde- 
pendence were rising and growing slowly stronger through- 
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out the west of Europe. This movement dates notably 
from the time of Louis IX (known as St. Louis), king of 
France, famous for his personal interest in dispensing 
justice, and often depicted in that role.®" And in England, 
the same rise of nationalism and unified legislation, is 
marked by the reign of Edward I, about A. D. 1300; 
Edward, for his vigorous constructive influence on Eng- 
lish national legislation, has been given the epithet (hardly 
appropriate) of “the English Justinian”. And, so by the 
time of Luther, of Knox, apd of Calvin, in the I500’s, the 
Universal Church was no longer a universal power. 

In the Council Church at Trent, a city in the Tyrolean 
Alps (which has now become Italian, territory once more) 
took place, in A. D. 1545, the last really Universal Church 
Council ever destined to assemble. It was attended by 
over three hundred bishops, ambassadors, cardinals, and 
other delegates. The great Titian made a painting of it, 
which now hangs in the Louvre.«i The deliberations of the 
Council of Trent, with the adjournments, covered eighteen 
years, and its legislation ranged over the whole system of 
Canon law. But by the time this Council ended, the 
Protestant seceders had broken the church’s universal 
power. The. National secular law in each country of 
Europe was' thenceforth to become supreme and ex- 
clusive. 
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XIV. 20 — King Louis IX Dispensing Justice 



XIV. 21 — ^The CorxciL of Trent 

It was attended by over three hundred bishops, cardinals, ambassadors, and other delegates. 
Its sesaons (with adjournments) lasted for eighteen years 


7 . Rise of Nationalism 


The temporal jurisdiction of the papal courts was in 
time abolished by the various national legislatures. In 
France, this took place by a series of statutes, beginning 
in the 1400’s and culminating in a statute of the Revolu- 
tionary Assembly, in 1790, which abolished the church 
courts. But in England, the break had come suddenly 
and completely, by a group of statutes, in A. D. 1532- 
1534, — measures framed and demanded by King Henry 
VIII, but fully supported by popular opinion.® One 
statute forbade appeals from English soil to the justice of 
the Pope; another statute made the English church 
master of its own legislation, but subject to the king’s 
approval; and a third declared the king to be “the only 
supreme head in earth of the church of England’’. The 
entire papal jurisdiction was transferred to the National 
courts. 

The momentous legal significance of the break can be 
clearly realized in the rudely resolute and sweepingly self- 
assertive phrases of the statute of 25 Henry VIII: 

[Statute of 25 Henry VIII Nationalizing Church Law.] 

“Whereas this realm of England, is an empire, and so 

hath been accepted in the world, governed by one supreme head and 
king, having the dignity and royal estate of the imperial crown of the 
same; unto whom a body politick, compact of all sorts and degrees 
of people, divided in terms and by names of spiritualty and tempo- 
ralty, hath been bounden and owen to bear, next to God, a natural 
and humble obedience; he being also institute and furnished, by the 
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goodness and sufferance of Almighty God, with plenary, whole, and 
entire power, pre-eminence, authority, prerogative and jurisdiction, 
to render and yield justice and final determination to all manner of 
folk, resiants, or subjects within this his realm, in all causes, matters, 
debates and contentions, happening to occur, insurge, or begin 
within the limits thereof, without restraint, or provocation to any 
foreign princes or potentates of the world 

‘"And whereas the king, his most noble progenitors, and the 
nobility and commons of this said realm, at divers and sundry 

parliaments made sundry ordinances, laws, statutes, and 

provisions for the entire and sure conservation of the prerogatives, 
liberties and preeminences of the said imperial crown of this realm, 
and of the jiirisdictibii spiritual and temporal of the same, to keep it 
from the annoyance as well of the see of Rome, as from the au- 
thority of other foreign potentates, attempting the diminution or 
violation thereof Yet nevertheless si then the mak- 

ing of the said good statutes and ordinances, divers and sundry 
inconveniences and dangers, not provided for plainly by the said 
former acts, statutes and ordinances, have arisen and sprung by 
reason of appeals sued out of this realm to the see of Rome, in 
causes testamentary, causes of matrimony and divorces, right of 
tithes, oblations and obventions 

“In consideration whereof, the king's highness, his nobles and 

commons enact, establish and ordain, That 

all causes testamentary, causes of matrimony and divorces, rights 
of tithes, oblations and obventions already com- 

menced, moved, depending, being, happening, or hereafter coming 

in contention, debate or question within this realm 

shall be from henceforth heard, examined, discussed, clearly, finally, 
and definitely adjudged and determined within the king's juris- 
diction and authority, and not elsewhere any 

foreign inhibitions, appeals, sentences, summons, citations, suspen- 
sions, interdictions, excommunications, restraints, judgments, or 
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any other process or impediments, of what natures, names, quali- 
ties, or conditions soever they be, from the see of Rome, or any other 

foreign courts or potentates of the world to the let 

or impediment thereof in any wise notwithstanding.” 

Then and there ended — for England — the system of 
papal ecclesiastical law; that is, as a body of law existing 
independently of the State, and enforced by an extra- 
national authority. 

And so today the Codex Juris Canonici, the Papal 
Code of 1917, is, by its own terms, merely the Catholic 
Church’s code of morals and discipline for its own be- 
lievers.*’ 

8. By the close of the nineteenth century, the huge 
mass of papal church-law stood in need of a thorough re- 
statement. During the seven centuries since the Decretum 
and the Decretalia, thousands of ordinances of supple- 
mentary legislation had accumulated; manners and cus- 
toms had changed; the temporal jurisdiction of the Pope 
had ended; new world-wide spiritual areas had been 
added; much of the law was obsolete; and much of the 
remainder was difficult to trace through the seven cen- 
turies of records. 

A commission was therefore appointed, in 1904, by 
Pope Pius X. Its vast labors, which included consulta- 
tion with clerical authorities all over the world, had 
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Cardinal Gasparri at the head of the commission, and 
were completed in twelve years ; and on May 27, 1917, was 
promulgated by Pope Benedict XV the Codex Juris 
Canonici.*a 

This work, unlike the old Corpus Juris Canonici (with 
its Decretum, Decretalia, and Supplements), is not a 
compilation, but a genuine codification, — one of the 
modern world’s greatest masterpieces of composition. 
Its text is in lucid Latin — the only near- universal lan- 
guage; its general style may be seen in the following pas- 
sages 

[Codex Juris Canonici.] “Can. 1553. §1. Ecclesia lure pro- 

prio et exclusive cognoscit: 

“(1) De causis quae respiciunt res spirituales et spiritualibus 
adnexas ; 

“(2) De violatione legum ecclesiasticarum deque omnibus in 
quibus inest ratio peccati, quod attinet ad culpae definitionem et 
poenariim ecclesiasticarum irrogationem ; 

“(3) De omnibus causis sive contentiosis sive criminalibus 
quae respiciunt personas privilegio fori gaudentes ad norman can. 
120, 614; 680. 

“ §2. In causis in quibus turn Ecclesia turn civilis potestas aeque 
competentes sunt, quaeque dicuntur mixti fori, est locus praeven- 
tioni. 

"Can. 1554. Actor, qui causas mixti fori ad iudicem ecclesi- 
asticum deductas ad forum saeculare iudicandas defert, congruis 
poenis puniri potest ad norman can. 2222 et privatur iure contra 
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eandem personam de eadem re et de connexis causam agendi in foro 
ecclesiastico 

^‘Can. 1742. §1. Index ad eruendam veritatem facti quod 

publice interest ut extra dubium ponatur, debet partes inter- 
rogare. 

§2, In aliis casibus potest unum ex contendentibus inter-* 
rogare non solum ad instantiam alterius partis, sed etiam ex officio, 
quoties agitur de illustranda probatione adducta. 

§3, Interrogatio partium fieri a iudice potest in quo vis stadio 
iudicii ante conclusionem in causa; post conclusionem in causa 
servetur praescriptum can. 1861. 

*‘Can. 1743. §1. ludici legitime interroganti partes re- 

spondere tenentur et fateri veritatem, nisi agatur de delicto ab 
ipsis commisso. 

**§2. Si pars legitime interrogata respondere recuset, quanti 
facienda sit haec recusatio, utrum iusta sit, an confessioni aequi- 
paranda, necne, iudicis est aestimare 

“Can, 1744. lusiurandum de veritate dicenda in causis crimi- 
nalibus nequit index accusato deferre; in conteiitiosis, quoties 
bonum publicum in causa est, debet illud a partibus exigere; in 
aliis, potest pro sua prudentia.“ 

There remain today a few Catholic jurists (but they 
are found even in. America) who look back with vain 
longing to the palmy days of Innocent III, and maintain 
the medieval doctrine that the papal church’s rule of 
conduct may prevail over the national law; that the papal 
church may by rights dominate the State; and that a 
Catholic’s superior allegiance, in case of conflicting rules, 
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XIV. 23 — CoxsisTOKY at St. Peter’s, 1924 




8. Codex Juris Canonici 


may be to the church and not his country’s government. 
The Catholic Church stands in the forefront of the 
Christian Churches in its theology, its logic, and its wide 
and wholesome moral influence. And the service ren- 
dered by the Church’s legal system, in its day, was im- 
measurable. It is indeed difficult to imagine how Europe 
could have survived the civic anarchy of the Middle Ages 
had there been (in Barry’s felicitous phrase) "no central, 
supreme, acknowledged power like the Papacy, guardian 
at once of faith, of learning, and of law’’. But that his- 
toric service to the law is now only history. The Con- 
sistory still meets.** But the time has long passed away 
when the people of any modern nation would endure that 
their national law and politics, as in the days of Pope 
Innocent, could be dictated by a distant alien, a supreme 
autocrat, framing his laws with alien advisers in secret 
conclave, and responsible to no one on earth but himself. 
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Sources of Illustrations 

1. Letter of Pope Clement /. From a photog^raph of an original MS. of the 
(False) Decretals of Isidore, furnished by tlie Librarian of the British Mu- 
seum (B. Mus, MS. 9 B XII, f, 126). 

2. Map of the Churches Jurisdiction, A, D, 1200, From the “Catholic En- 
cyclopedia^, voL VIII, p. 16 (New York, Robert Appleton, 1907), 

Palace of the Cancelleria, From a photograph by Almari Bros., Rome. 

4. Chamber of the Sacra Romana Rota, From a photograph taken for the 
author in 1923 by special permission of the Papal authorities. 

6. Pema and Coccinus^ Deans of the Rota, From old engravings by Grentor and 
Thiboui. 

(5, A Consistory in the Sistine Chapel, From a copy of an old engraving, the 
artist not traceable. 

7. Decretum Graiiayii, From a photograph, furnished by special permission of 
the Librarian of the Vatican Library, of p. 30, MS. No. 40, dating about 
A. D. 1325 (Tietze's “Catalog der Illuminierten Handschriften der Ross- 
iana"), 

8. Johannes Andreae, From a photograph, by the Emilia Cn., of the monu- 
ment in the Civic Museum at Bologna. 

9. Pope Gregory IX Issuing the Decretals, From a photograph by Alinari 
Bros., Rome, of the painting by Raphael, in the Vatican Loggia. 

10. Decretals of Pope Gregory IX, From a photograph, furnished by special per- 
mission of the Librarian of the Vatican Library, of p. 77, MS. No. 113, 
dating about A. D. 1300-1350 (Tietze’s Catalog). 

11. Bull of Innocent III, From the facsimile in F, Steffens^ “Lateiniache 
Palaographie", plate S8 (Trier, Schaar, 2d ed., 1009). 

12. Innocent III, From a photograph, by Moscione, Rome, of the fresco- 
portrait in the church at Subiaco; recommended to the author as the best 
one, by Monsignore Mann, of the College of Beda, Rome, the foremost 
living authority on the Lives of the Popes. 

13. MandcUe of the Holy Inquisition, From an original proclamation printed on 
cloth, purchased by the author in Madrid in 1913. 

14. Galileo before the Inquisition, From a view by the McIntosh Stereopticon 
Co., Chicago, of the painting by an unidentified artist; the Frick Art Refer- 
ence Library of New York has not been able to identify it. 
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15. Trial of Joan of Arc. From a photograph, in the Chicago Art Institute, of 
the painting by Dumond (somewhere in the United States). There is an- 
other painting of it, by Boutet de Monvel, in the Wm. A. CJark Collection, 
New York. 

16. SL Ives^ Statue^ From a photograph, taken for the author, of the original in 
the church of St. Minihy, near Tr6guier, Brittany. 

17. Si. Ives Attending to the Petitions of the Poor. From a lithograph, furnished 
by Francesco Fedele, at the Italian Ministry of Fine Arts, of the painting by 
P. Berettini and G, B. Borghese in the Sapienza Chapel. 

18. Pilgrims at the Tomb of Sl Ives. From a photograph by £. Hamomc, 
Tr^guier, 

19. A Foreign Lawyer at the Tomb of St. Ives, From a photograph, taken in 
1913, by Frank B. Dains^ of the University of Kansas. 

20. King Louis IX Administering Justice, From a photograph, furnished by 
courtesy of Stephen S. Sslapka^ Esq., of the Paris Bar, of the fresco-painting 
by Cabanel in the Pantheon, Paris. 

21. Council of Trent. From a photograph, furnished by Stephen S. S^apka^ 
Esq., of the Paris Bar, of the painting by Titian in the Louvre Museum. 

22. Codex Jiiris Canonici of 1917, From the title-page of the edition of 1918, 
printed at the Vatican Polyglot Press. 

23. Consistory at Si. Peler^Sj 1924,. From a photograph by the New York Times 
Rotograph. 


Sources of Documents Quoted in Text 

a. Letter of Pope Clement I. The full text reads, as given in P. Kinschitis, 
“Decretales Pseudo-Isidorianae", 1863, page 63, par. LVII (furnished in 
copy by courtesy of the Librarian of Union Theological Seminary, New 
York): "Vestrum entm, qui legatione christi fungimini, est docere populos, 
eorum vero est vobis obedire ut deo. Si autem vobis episcopis non obedL 
erint omnes presbiteri, diaconi ac subdiaconi et reliqui clerici cuncti, omnes- 
gtie prmdpes tarn maioris ordinis quam et inferioris, atque reliqui populi^ 
tribus et lingue non obtemperaverint, non solum Infames, aed et extorrea a 
regno del et consortio hdelium a liminibus sanctae del ecclesiae alien! eriint. 
Nam vestrum est eoa instruere, eorum vero est vobis obedire, ut deoP 
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h. Decree of Valentinian III, A. D. 445 (^‘Novellae Conatitutiones”, ed. 
Haenel, 1844, tit. XVI, §3, col. 176): “Hac perenni sanctiojie decerniiinis, 
ne quid tarn episcopis gallicanis, quam aliarum provinciarum contra con- 
suetudinem veterem Hceat sine viri venerabilis papae urbis aeternae auc- 
toritate tentare. Sed hoc illis omnibusque pro lege sit quicquid sanxit vel 
sanxerit apostoHcae sedis aucioritas'' 

c. Opinion of Coccinus, “Decisionum S. Rotae Romanae coram Reverendis- 
simo Patre D, loanne Baptist a Coccino Veneto, eiusdem Rotae oUm De- 
cano”, etc., ed. DeZaulis, Pars prima, Decisio II, page 2 (Rome, Tinassliis, 
1672). 

d. Passages from the Decretals. Translated from “Corpus Juris Canonici'*, 
ed. Friedberg, vol. II, pp. 618, 519, 746, 

e. Mandate of the Holy Inquisition: “We the Apostolic Inquisitors against 
heretical depravity and apostasy in this city and archbishopric of Seville, 
with the Bishop of Cadiz, Ceuta, and their departments, by Apostolic 
authority, 

“Inasmuch as, for the matters arising in the Holy Office of the Inquisition in 
this city and its district, there should be persons to whom the matters can be 
entrusted, confiding in you Sir Sebastian Hurtado of Mendoza, a native and 
resident of the city of Utrera, and in your diligence and care, and being in- 
formed that in your person and that of your lawful wife ai-e found candor 
and the other needful virtues, and that with secrecy and loyalty, you will 
dispatch what may be committed to you in matters touching the Holy 
Office, 

“By this Presents do name create and depute you as Agent of the Holy Office, 
to be one of those for the city of Utrera, and as such to enjoy all honors, 
liberties, and privileges, which according to Law, Apostolic charters, Stat- 
utes, and Decrees of this Kingdom and the procedure and directions of this 
office are and ought to be enjoyed by its Agents. 

“And we give you license to employ throughout our District arms offensive 
and defensive [obscure] .... when engaged in the work of the Holy 
Office and not otherwise. 

“And we require on the King's behalf and exhort on our own all Judges, 
Justices, and their officials in this District to treat and hold you as our Agent 
and to observe the said Privileges customary for such agents, and not to 
impede you in the use of Arms as aforesaid, and to abstain from taking 
jurisdiction of any criminal cases touching your person, other than offences 
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excepted by law, remanding such cases to the competent Judges, to wit 
ourselves, . . , , 

“Given at the Inquisition of Seville and Royal Castle of Triana on 5th day 
of January 1793", 

[Signatures] 

"By order of the Holy Office 
Dn Da Salvador Fortolero" 

/. Ives, In the long list of saints, there are indeed two others who have 
been lawyers, but they have no general fame; see the Illinois Law Review 
for March, 1928 (vol. XXII, No. 7, p, 199), 

There is an extensive literature about St. Ives; the following works arc ac- 
cessible in the Elbert H. Gary Law Library of Northwestern University: 
Borderic et al.^ eds,, “Monuments originaux de Thistoire de Saint Yves” 
(Saint Brieuc, Prudhomme, 1887; contains the depositions filed at the hear- 
ing for canonization), 

A, LeGrandf "Les Vies des Saints de la Bretagne Armorique" (Quimper, 
Salaun, 1901). 

S, RopariZy "Histoire de Saint Yves" (Saint Brieuc, Prudhomme, 1866). 
A . dll Bois de la Villerahel^ "La L^gende merveilleuse de Monseigneur Sainct 
Yves” (Rennes, Cailli^re, 1889). 

Paul Henry ^ “Saint Yves, avocat, justicier, ami dcs faibles et des petits” 
(Rennes, date?). 

Abbd France^ “Saint Yves: 6 tude sur sa vie et son Temps” (Saint Brieuc, 
Prudhomme, 2d ed., 1892). 

Emile Johbi-Duval^ "Les idSes primitives dans la Bretagne contemporaine” 
(Paris, Shey, 1920; originally published in the **NouveIle revue historique de 
droit frangais et Stranger”, vols. 33-38). 

g. Statutes of 24 H. VIII, c. 12 , 26 H. VIII, c. 19, and 26 H. VIII, c. 1 (Stat- 
utes at Large, Pickering ed., vol. 4, pp. 267, 283, 312). 

/?. Lib. II, Tit. VII, cap, I, Canon 218, § 1 : “Romanus pontifex, Beatri Petri in 
privatu Successor, habet non solum pritnatum honoris, aed supremam et 
plenam poteatatem jurisdictionis in universam Ecclesiam turn in rebus quae 
ad fidem et mores, turn in iis quae ad disciplinam et regimen Ecclesiae per 
totum orbem diffuaae pertinent." “The legal status of the Roman Catholic 
Church as 4 non-established church in this country was elaborately ex- 
amined and defined in the case already referred to, viz.: O'Keeffe v. Cullen, 
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which was an action by a parish priest who sought, by way of suing Cardinal 
Cullen for defamation, to challenge the validity of a sentence of suspension 
from and deprivation of the office of parish priest. The position was there 
laid down, and accepted ever since, as that of a voluntary association of 
persons who agree to accept and to be bound by certain doctrine and disci- 
pline and to submit to the authority of certain voluntary ecclesiastical tri- 
bunals, these tribunals in the case of the Catholic Church administering 
and applying the body of law and system of procedure of the Roman Canon 
Law.” (Kennedy, C. J., in O'Callaghan v. O’Sullivan, Irish Reports, Free 
State, I, 90, 113; 1926). 

i. Codex Juris Canonici, Canons 1553, 1564, 1742-1744, as printed in Rev. 
P. Chas, AugusHnej “A Commentary on the New Code of Canon Law”, vol. 
Vn, pp. 3, 186. 


General References 

“Corpus Juris Canonici”, ed, Friedberg (Leipzig, 2 vols. 2d ed,, 1879-1881). 

“Codex Juris Canonici, Pii X Ponti&cis Maximi jussu digestua Benedict! Papae 
XV auctoritate promulgatus”, ed. Card- Gasparri (Rome, Vatican Press, 
1918). 

William Barry , “The Papal Monarchy” (New York, Putnam, 1911); from this 
work, a masterpiece in style and judiciousness, a few sentences have been 
borrowed in the text above. 

F. Schulte f “Die Geschichte der Quellen und Literatur des Canonischen Rechts” 
(Stuttgart, Enke, 3 vols. 1876-77). 

P. Chas. Augustine, “A Commentary on the New Code of Canon Law” (St. Louis, 
Herder, 8 vols., 4th ed., 1021-23). 

Peter A. Baart, “The Roman Court” (New York, 4th ed., 1899). 

Charles Z, Lincoln, “The Civil Law and the Church” (New York, 1908). 

Ethelred Taunton, “The Law of the Church; A Cyclopedia of Canon Law, etc.” 
(London, 1906). 

John A, Ryan and iVf. F,Z. Millar ^ “The State and the Church” (New York, 
1922). 

H. A. Ayrinhac, “General Legislation in the New Code of Canon Law”, and other 
volumes (New York, Benziger, 1920-h). 

S. Woywod, “A Practical Commentary on the Code of Canon Law” (New York, 
2 vols., 2d ed. 1926). 
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P. HinschiuSf ‘‘System des Katholiachen Kirchenrechts mit besonderer Rticksicht 
auf Deutschland" (Berlin, 6 vols., 1869-1897). 

C, O, Nations j "The Canon Law of the Papal Throne" (New York, 1926). 

E. J, Tarddf, “Histoire des sources du droit canonique" (Paris, 1887), 

Carlo CaUssCj "Diritto ecclesiastico" (F'lorcnce, 1902). 

F» Egon Schneider ^ "Die Rdmische Rota, nach geltendem Rechte auf geschicht- 
licher Grundlage", Band I (Paderborn, 1914). 

Harold D, Hazeltine, "Roman and Canon Law in the Middle Ages" (chap, XXI of 
vol. V, "Cambridge Medieval History", 1026). 

Frederic W* Maitland, “Roman Canon Law in the Church of England" (London, 
1898). 

Arthur Ogle, “The Canon Law in Medieval England” (London, 1912). 

Continental Legal History Series (Boston, Little, Brown & Co.) : 

Vol. I: J. Brissaud, "General Survey, etc." part IX (1912). 

Vol. VII: Engelmann^Millar, "Histoiy of Continental Civil Procedure" (1927). 

Vol. V: A. Esmein, “History of Continental Criminal Procedure" (1913), 

Vol. IX: J. Brissaud, "History of French Public Law" (1916). 
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The Romanesque Legal System 

(/) Resurrection of Justinian's Law-Books 

1. Bologna and the Germanic conquerors. 

2. Irnerius’ lectures — ustinian's texts. 

3. The first law school — Government by students — 
Records of the law-student guilds. 

4. Eminent status of the law-professor — ^The glossators. 

ill) Adaptation of Roman Law 

5. The practicians — Opinions on cases — Bartolus. 

6. New court-houses in Italy and France — Palais de 
Justice at Paris. 

7. Spread of Roman law studies — ^^Bracton and Azzo. 

8. Shift of leadership from Italy — Cujas in France. 

9. Netherlands and Scotland. 

10. Germany — Reception of Roman Law — Carpzov — 
Windscheid and Von Ihering. 

(J/J) Nationalization of Roman Law 

11. Roman law as a secondary law only, alongside of 
local law. 

12. The nationalizers, Dumoulin, Colbert, Pothier, in 
France. 

13. Code Napoleon — Nationalization in other countries. 

(IF) Expansion of Romanesque Law 

14. Scientific and political motives — ^Spread of Roman- 
esque law to other continents. 




The Romanesque Legal System 

(I) First Period 

OR five centuries the Roman empire had been a 
ruin, and Justinian's law-books had long been 
unknown or unstudied. Suddenly in the llOO's, 
the city of Bolognai became the center of one of 
the greatest intellectual phenomena recorded in European 
history, — the resurrection of Justinian's law-texts. Those 
resurrected books were destined once more to impress the 
Roman legal system not only on Europe but far beyond it. 
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XV. 1 — Bologna 

This city became the center of the revival of the Roman texts 
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Bologna was now one of a hundred city-states in Italy 
in which a new civic life was building up after the settle- 
ment of the Germanic conquerors in their new lands. 
The general conditions of armed self-help, typical of those 
days, are revealed in the tall square fighting towers, each 
the fortress of a powerful family, a Capulet or a Montague. 
Some are still standing today; they were once the common 
feature of all Italian medieval cities. * After the gradual 
collapse of Roman rule, about A. D. 500, and its replace- 
ment by the rule of Goths, Franks, and Lombards, the 
conquered peoples of Italy, Gaul, and Spain had been left 
to live according to their own Romanized customs. But 
Roman legal science had been buried, apparently forever. 
Even in such centres of old Roman life as Bologna and the 



XV. 2 — ^The Feudal Fighting Towers of Medieval Pavia 
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XV. 3 — Irnerius, the Law Professor at Bologna 

The teacher who popularized at Bologna the study of the resurrected 
Roman law-'texts. This fresco adorns the ceiling 
of the Town-hall of Bologna 


2. Irnerius 


rest of Northern Italy, the new hordes of alien conquerors 
were slow in developing. The very rudiments of knowl- 
edge were confined to the monks and clergy. All relics 
of classic pagan learning were despised by the early 
Christian converts. The hundreds of petty domains were 
ruled by force, hardly by law. Systematic justice had 
been shattered, and was growing again slowly and in 
court practice only. There were no schools nor teachers 
of law. In short, jurisprudence, the one science of the 
Romans, had gone, and the Germanics had brought 
nothing fit to take its place. 

2. Amid these conditions, about A. D. 1100, the name 
of Irnerius appears, as the symbol of a new learning, — the 
"bright lamp of law’’, he was called.® We know less about 
Irnerius' personality than we do about Gains or about 
Shakespeare; yet it must have been one of the great inspir- 
ing personalities of the ages. The period was one of gener- 
al intellectual revival in North Italy. But historians 
have not yet fully explained just why its most remarkable 
feature should have been a concentration on legal science, 
and just why that concentration should take the form of 
this wondrous resurrection of Justinian’s law-books, — vir- 
tually lost and buried for five centuries past. This much is 
certain, that a young genius named Irnerius, about A. D. 
1100, was revered by his successors as the founder of the 
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XV. 4 — ^Justinian's Digest 
This is page 1 of the unique manuscript at Florence 
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2, Irnerius 


new learning, and that he began to lecture on Justinian’s 
Code and Digest. These texts^ he exalted as embodying 
pure legal science, “written reason”, far above the crude 
customs and court practice around him. 

He proved to be the man of the hour. His enthusiasm 
and eloquence had the inspiration of a crusade. Within 
another century, there were said to be ten thousand 
students, chiefly in law, at Bologna, crowding thither from 
all over Europe. They now formed a "studium generale”, 
or university, — the first Christian one in Europe, earlier 
even than those of Paris and Oxford. 

In the great square of San Stefano* the traveler may 
still see the place at which Irnerius is said to have held 
forth ; for in those days the masters lectured in their own 
houses, or in rented rooms, but if the class of a popular 
master was large, he lectured in the open air in a public 
place. 

The earliest law diploma extant dates from A. D. 1276. 
Its language is less concise and more intimate than the 
forms of today:® 

'' Assiduous toil, daily zeal, and prolonged de- 

votion to the study of civic science, merit a reward, so that toil may 
be transformed into rest, study into profit, and long devotion into 
perpetual satisfaction. It 'is therefore fitting that we grant the re- 
wards of virtue to those that merit them and solace the studious 
with the fruits of toil. Hence the wise, upright, provident, and sage 
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XV. 6— 'Thb Square of San Stefano, at Bologna 
la this square Irnerius is said to have held forth to 
his throngs of law students 

Doctor Peter Amadeo Kiginkola of Brescia, having auspiciously 
completed his study of the Civil Law, has aspired to receive our 
sanction, and inasmuch as he has been found most sufficient, as we 
have been informed by the learned men, to wit [naming the Faculty 
of Law] ... we now in the presence of the said Doctors and 
Scholars do grant him the license here and everywhere to teach the 
Civil Law and to hold a master's chair, . 

"Done at Reggio," etc., etc. 

3. But although the masters were the ones who con- 
ferred this diploma of admission to their guild, they were 
not then, as they are today, the rulers of the University. 
Bologna was a students* university, — a type all its own. 
The professor^ was, as it were, a learned adventurer, own- 
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ing some precious manuscripts containing; valuable knowl- 
edge, and employed by a number of independent gentle- 
men — the students — to teach them the secrets of that 
knowledge. The students hired, paid, and discharged the 
professors; and they took active measures to secure the 
full value of their fees. They bound the professor by 
strict rules, and penalties; he was fined if he began one 
minute after the church bell rang at seven in the morning; 
he was fined if he continued one minute after the bell rang 
at .nine; he was fined if he skipped a chapter of text of 
Justinian, or if he evaded a difficult passage. He must 
not dawdle or meander; for the whole text of Justinian 
was divided into numbered points, and the professor was 
fined if he did not reach each point by a given date. 
Moreover, he deposited a sum of money in advance with a 
banker, and his fines were deducted by the banker on 
order of the student committee. 

The whole student-body was divided into guilds . (or 
fraternities), called "nations”. These nations were well 
organized, held meetings, and kept elaborate records, 
some of them very handsomely illuminated.''. « Each 
nation, or guild, included the men from a particular region, 
— English, German, Hungarian, Bohemian, Gascon, and 
so on ; in Bologna there came to be fourteen foreign nations 
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and four Italian nations. These student-chronicles teem 
with candid narratives of armed quarrels with the other 
student nations, and of lively disputes over the appoint- 
ment and pay of the professors. For example, opening at 
random the records of the captain of the German law 
nation at Padua, we read 

“On Nov. 15 Cyriac Adler of Gratz was taken to jail. The 
reason was this: In this country it is a great privilege to carry arms, 
but you must have a license. All sorts of persons manage to get the 
license, by various expedients, but usually on the pretext of being 
some sort of an officer. Cyriac went and got a license all right, but 
somehow or other he was given away, and the police arrested him. 
I called a meeting of the German nation at the shop of John the 
barber next morning early, to take action. We decided to ask Dr. 
Marco Blanco, professor of criminal law, to help us, as he is a very 
good friend of our nation”. 

And so, the captain’s record tells us, finally they got 
Cyriac released on bonds- 

Each nation of students elected annually its captain, 
or rector; and the captain was entitled, at the close of his 
office, to affix on the walls of the court- yard and the lec- 
ture halls his family escutcheon, in colors. In the Uni- 
versity of Padua, three thousand of these escutcheons may 
still be seen preserved, completely filling the walls of the 
central cloister above and below and also of the Great 
Lecture Hall; in this Hall, Galileo taught mathematics for 
ten years. 9 
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the walls of the University at Padua 



5 . Law Studies at Bologna 


New universities, mainly of law students, soon sprang 
up in Northern Italy, — a dozen of them ; and new mas- 
ters arose, whose fame went over Europe- Popes and 
Emperors granted charters of privilege to the Universities, 
The title of ''Doctor*’ now signified an order of intel- 
lectual nobility. How preeminent was their status is 
shown by the monumental tombs’-® of the professors of 
law, erected to their honor in the public places of the 


cities; the stone casket was 
columns. This peculiar 
feature of Bologna and 
Padua. 

4- In this great move- 
ment Irnerius* role was 
to exalt the pure science 
of the newly resurrected 
Roman texts. He and 
his immediate successors, 
known as glossators, des- 
canted on these texts 
with glosses, or explana- 
tions. When later these 
were printed, they took 
the form of solid marginal 
blocks of print around a 


placed within the upper tier of 
architectural style is still a 



XV. 10 — ^Tomb of a Jurist at Bologna 


[991 



8 Digeftorum 

^ nofmnc domint.Hoc in complUcfon 
I " I**' it fcoiumfiiicdidiuii,n6q\i3ntjolcgLS faA^I 
ttt oa paging craw -vc C.dc vcK^ui e cnUf I<i >1 

cna pa^n^ ^ laatinfti in piooc mpnn* 


b P^irpti;m,>4 cfc gcnmLis* 

< Auguftu Quia 

femperhniuf jjpon IfxJ NOMINE 

Domini ‘t Amen.lu{h- 
bus deium non fcmpcr augcic4 nunilacratiGfmi pnncipis }y 
pcim^Augufti*^ t luris cnu/ 
clcari^ex omnivctcrc Hire col 
kifli ' Digcftoi*uin,fcu Pan/ 
de^fcarum Liber primus. 


Ji(v vnbj,n 
jiu nme Jo 
mini ainut 

penu AU)U- 
llt \cK{ib , p 
jieruo I Icm- 
Bcr An pifli, 
nic {oniiiUi|. 
scnuraltii 


17i,<c macrimuninm 
liidiuidua r5itinv^io 
(lj«.i(ur cnmciiiuitli' 
Tur tjuadgi^: vr C* 
dc lipiid l.cotcnfu. 
fc J^t^roponicum xnn 
njLrafur.vt mln<dc 
pi nunnprm. 
d buucicau. p fi' 
inilirudtncm voru 
lu > rnurUitUy^ niv 
bis dcrradirum tn Ji 
bus pan<i«hrafu. 
cue enim anrcqtt t p- 
ucniamr ad 
jiucnorfnuci% vml 
amirilsimuicc aliud 
dnruin^ec aliiid am i 
riitdf quarro ad nu- 
clatiit dulcS pcrucni 
Ciirim &. mfnuUitu 
diiicamtqunrnm li- 
broiiim amiritudi" 
ncsiniicnuuiiur i ui 
llorJise tnfiiifia* lie 
dUfWi. i eniqua I^R' 
uiiriL,ec abx no iic 


T 1 T « 1. V « 


DE 


IVSTJTIA 

br IVUJL. 


Vlpbmislih f.Inrcimnonuin. 1. 



niLtiiiinb dcli.cndat.l£Jtaii/ 
tLTn luba luduia ^ appclla/ 


iAiqtia,in quibii^ inTlocf't quvdS I'tfibnitt dulctfdiiic<i.i «•* 
qiiiistmir liententiA ,vetiit li(u mri.r ill i^dulccs kn« 

tcniijs (iilcinnnu$(.K'i*iiicN«.crphcA nubis cndidte Icgeii.^ 
dis.vndc ipicdiLicur tradcub jus cituc|).acuin Urunduin lo. 
e CoUc<fli.cxln;»,i.cxco quud dixiciii pnnci pot coltqn qs 
fuel I ( XU tor liuc lopilatur.qa iulcinianus films lufiim t in 
fii dedona.if cfcdraLiud Item qua? maKiiaa on vaeri lura 
aiuiquoruniprudcimum.qiiarinccnuo i vccolligasius enu^ 
clvirumvjium volumFpVci^taspcrfcpatettqiiiaminoti pc 
cijiiia potent nunc cm i (jbLrjfcttctqacinusadipifiipotc^tip 
oliin Cm pirri pliiJo/ophi, rupponaiur: qtudcni Lt]uc.T9 
<{3di inordMi»rrK‘lxt hucvolunicninctitaliaduovotunmia. 

XV 11 — Text or Justinian’s Digest with Gloss 
T he text here shown is the beginning of Book 1 
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central core of text.n Each master added to these glosses. 
The texts of J ustinian were now multiplied by hand-copies 
on parchment, and spread all over Western Europe; even 
in England, Bracton in A. D. 1260 had a copy as he wrote 
"De Legibus Angliae”. And when the great art of book- 
printing arrived, in the late 1400’s, the gloss style was still 
used ; and one of the most popular books, other than theo- 
logical, was Justinian’s Corpus Juris; one of the first 
complete editions of the Corpus Juris was that printed by 
Koberger, at Nuremberg, in A. D. 1488, in the gloss style. u 

(II) Second Period 

5. Up to this time the Justinian books had been 
studied as pure science, much as Kant’s Philosophy or 
Mill’s Logic might be studied today. But after two cen- 
turies of this, a new type of jurist arose, destined to apply 
this pure science to the legal practice of the day. These 
men were known as Practicians, or Commentators. They 
gave opinions on law-cases and wrote independent trea- 
tises. 

These commentaries were in style a marked advance 
on the glosses or marginal notes. These men now for the 
first time applied the ancient principles of the Roman 
texts to the Germanic and feudal customs. Roman law 
began to be transformed into Italian law. The practical 
spirit of these Commentators may be illustrated by a page** 
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XV. Romanesque Legal System 


of Bartolus on the doctrine of Alluvion, — title to land 
acquired by operation of water-flow; he presents several 
careful diagrams to show the application of the principle 
in diflferent cases. The contrast with the crude Germanic 
Mirror of Saxony, of almost the same period, is notable. 

These jurists, besides lecturing in the law schools, had 
a large and lucrative practice in giving opinions. Their 
peculiar status can best be understood from the story of 
Shakespeare’s Portia; Portia is called into court by the 
party to give an opinion, which is taken as the ground of 
decision by the judge, and yet the jurist receives a fee 
from the party. Searching for a brief illustration of these 
opinions, one comes upon Bartolus’ opinion on the wine- 
selling statute which seems to reveal that clients were as 
ingenious then as now in evading a sumptuary law.” 

“A city statute provided that no one should sell wine at retail, 
under a penalty. But a certain dealer used to sell to a customer a 
cask or two casks or a barrel of wine, and so on to other cus- 
tomers, and then the buyers took delivery in flasks and jugs of 
various sizes. The question is whether the seller has incurred the 
penalty. As to this, it must be understood that some measures and 
weights in common use are termed gross or large, others are termed 

retail or small; see the law of measures; and those 

measures have to be inspected by the custom of the city; see the 

law of sales Now in the said laws a 

barrel is gross measure, while bottles, flasks, etc., are termed retail 
measure. Hence, a person selling by the barrel is not selling at 
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5. The Practicians 


retail. Aiid the fact that this party measured it out to his customers 
in retail quantities is immaterial ; for the statute speaks only of the 
sale. 

“So say and advise 

“1, Bartolo of Sassoferrato, doctor of both laws, and have 
signed in testimony thereof and affixed my seal”. 


The most famous exponent of this applied Roman law 
was BartoluSjis about A. D. 1350, whose works dominated 
for two centuries or more. He was called “the monarch of 
the law”. The saying ran, “Nemo jurista nisi Bartolista”. 
So extraordinary was the respect paid to this jurist that 


the Emperor Charles IV, 
when ennobling him, con- 
ferred on him by charter 
this singular privilege, that 
he, and all his descendants 
who might be professors of 
law, should have the power 
to legitimize any bastard 
students who might attend 
their classes! So distinc- 
tive was this man’s impress 
on the practice of law that 
in some schools the very 
program of a law lecture 
was described as consisting 
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XV- 14 — Bartolus' Opinion on the 
Wine-Sale Statute 
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XV, 16 — Bartolus 
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of three parts, "textus, glossa, et Bartolus”, — as if an 
Anglican law school curriculum should be summarized by 
saying "common law, equity, and Chitty”. 

6. Bartolus and the Practicians had now carried the 
resurrected Roman law into the courts. A learned pro- 
fession arose and multiplied. And from this period the 
new movement is reflected in architecture. As once in old 
Rome, special buildings and spacious halls were now de- 
voted to "palaces of justice”, — as they were called in 
Italy and France. 

The court-house at Ferrara'® is probably the third 
oldest extant in Europe, built A. D. 1321; only West- 
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minster and Paris are earlier. At Padua^^ may still be 
seen a courtroom of A. D. 1420, probably the largest 
courtroom in the world, larger even than Westminster 
Hall ; it is three hundred feet long, one hundred wide, and 
eighty high. And there is still shown the stone- pillory in 
the corner of the hall, on which bankrupt debtors were 
exposed to the jeers of the populace in penalty for their 
fraud. 

At Rouen, on the Seine, the capital of Normandy, still 
stands the superb court-house, now termed Palace of 
Justice, IS started in the 1400’s, one of the finest surviving 
monuments of Gothic art in a civic edifice. Next to Fer- 



XV. 17 — Palace of Justice at Padua 
This is the largest courtroom in the world 


[ 1000 1 





XV. 18 — Palace of Justice at Rouen 
The exterior court-yard and the trial courtroom 
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XV. 19 — Palace of Justice at Paris 


rara and Paris, this is probably the oldest surviving court- 
house in Europe continuously used to the preseht time for 
that purpose; for Westminster Hall in London, though 
older, has now been abandoned as a courtroom. 

But the most famous of these edifices is the Palace of 
Justice in Paris. For two thousand years, since Caesar's 
day, when a Roman praetor here set up his court, a tem- 
ple of Law and Justice has stood on this spot.i® Louis IX, 
Saint Louis, whose name is linked with justice in French 
tradition, here heard causes of the suitors in person, and 
in the 1200’s here in his palace established the first court 
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of appeal, or “curia regis"; later, in the 1400's, his palace 
was given over to the exclusive use of the Law Courts of 
Paris, and was thenceforth known as the Palace of 
Justice. One-half of the drama of French history has been 
enacted within these walls. In this building cluster for 
centuries the traditions of the French Bar, both convivial 
and intellectual. Here were held the revels and theatri- 
cals of the barristers’ order, like the celebrated revels of 
the London Inns of Court. Here in the Great Room, or 
Gilded Room,*" the kings of France held their beds o 
justice— that is, the most solemn sessions of the Supreme 



XV. 20— A Session of ibe Supreme Court at Paw? 
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XV. 21 — ^The Tribunal op the Terror 


Court. Here in April, 1654, the young Louis XIV in boots 
and spurs uttered his famous words, “The State — that 
is Myself”. Here in 1794 sat the Revolutionary Tribunal 
of the Terror, =1 which sent two thousand condemned per- 
sons to the guillotine in two months. And here, in the 
spacious Salle des Pas Perdus (or Hall of Wasted Time), 
long generations of French lawyers have rendezvoused 
with their throngs of clients in preparation for their trials.*** 
The glorious record of the French Bar for professional 
independence and courage is equalled by none other in the 
world, except the Anglican. Four times in French legal 
history has the entire Bar resigned its functions, and left 
the courts without lawyers, rather than submit to the 
arbitrary dictation of princes and politicians. And when 
the Advocate- General Servin, protesting on behalf of the 
Supreme Court of Paris against an unjust decree, fell dead 
in the presence of Cardinal Richelieu and King Louis 
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XIII, he exemplified the Bench's proud tradition of 
courageous independence.**^ This record is symbolized in 
this Hall by the statue of the heroic Malesherbes, the 
Erskine of France, who dared to act as counsel for Louis 
XVI before the Revolutionary Convention, and himself 
met his royal client’s fate at the guillotine two years later. 
Here, too, has been placed the inspiring monument to the 
Paris lawyers who gave their lives for their country in the 
World War. And it was an impressive consummation of 
these traditions when in July, 1924, for the first time in 
history, the President of the American Bar Association 



XV. 22 — The Salle Des Pas Perdus, in Paris 
This is its popular name, “Hall of Wasted Time" 
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tEKicAN Bax Association at the Palace of Justice, 1924 


7 . Shift of Roman Law Leadership 


and the President of the Paris Bar Association met and 
fraternized in the name of our common profession.** Yet 
the popular epithet for this Hall is a cynical reflection on 
that same profession; for it signifies that going to law is 
in popular esteem merely time and money wasted for the 
client, 

7. Meanwhile, by the third century after Irnerius, 
Italy’s star of leadership in Roman law was waning. 
During the 1200’s, 1300’s, and 1400’s, the thousands of 
foreign students had gone back North and West carrying 
the new advanced ideas of Roman Law. Italian doctors 
of law were invited abroad. Faculties of law sprang up in 
Spain, France, Germany, and the Netherlands. 

Even as far north as England, indeed, some of the 
Bologna jurists had early wandered, bringing the new 
science. Doctor Vacarius, of Bologna, about A. D. 1150, 
the very next generation after Irnerius, came to England 
and taught law, probably at Oxford. The chronicler says 
that students both rich and poor flocked to hear him teach 
the Roman laws; and because the poor students could not 
buy parchment copies of Justinian’s Code and Digest, he 
made a summary for them, containing all that a student 
would need to know, — if he knew it perfectly ; and this was 
called a Summary of Law for Poor Students. Another 
chronicler tells us that English University students at this 
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period had abandoned philosophy for the study of Roman 
law. The Bologna jurists’ books also were widely cir- 
culated in England. Many famous passages of Justinian’s 
Digest, quoted literally in Azzo’s book, we find again, 
word for word, in Bracton’s treatise; for we know that our 
English judge and first great author, Henry Bracton, 
about A. D. 1250, copiously used a Summary of Roman 
Law, by Azzo of Bologna, in composing his treatise on the 
Laws of England. Azzo of Bologna was called in his day 
“master of the masters of law’’; he was so authoritative 
that the popular phrase ran; “Chi non ha Azzo non va al 
palazzo’’, which may be translated: “Unless on Azzo you 
prepare, the jurist’s robe you’ll never wear’’. 

But Roman law was still too exotic for regions like 
England and Germany, where sturdy Germanic legal 
ideas were yet solid and pure. And so it was natural that 
in South France the new Roman law first found most 
fertile soil for cultivation. In the 1500’s the primacy in 
Roman legal scholarship passed to France; in the 1700’s 
to Holland; in the 1800's to Germany;®* for, as political, 
intellectual, and commercial influences pushed gradually 
west and north the centre of European forces, so also the 
primacy in Roman law studies gradually shifted, from 
century to century, through four countries. 
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XV. 2^ — Map Showing the Shift of Primacy in Roman Law Stxtdies 


8. In France, the great name was Cujas.»* Roman 
law had in France by the 1500’s become the fashionable 
study for the nobility. At some courses, four thousand 
hearers are said to have attended, — incredible as this may 
sound. New and improved methods of research and 
exposition had been devised, and Cujas was their greatest 
exponent. The old style of Bartolus was called “mos 
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Italicus”; the new style was now known as "mos Gal- 
licus”. The English jurist Duck wrote, in A. D. 1650, 
“Roman legal science, if it should perish in every other 
country, could be entirely reconstructed from French 
learning only”. The School at Bourges, where Cujas 
taught, was then termed “the great market-place of legal 
science in Europe”. When professors in Germany cited 
Cujas, they lifted their hats at the mention of his name. 
At Bourges it was the custom of his admiring students to 
form a procession and escort him from his house to his 
lecture, and back again. 

In the house of Cujas,*# 
the traveler niay still con- 
template the habitat of 
this unique scholar. His 
peculiar custom was to 
leave his books all around 
him on the floor of his 
study, to lie on his stomach 
as he read them, and to 
drag his short stout body 
across the room from one 
, pile of books to the other 
as he took his notes. XV. 20 — the House of Cujas 
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XV. 27 — ^The Senate Hall at Leiden University 


9. By the 170O's the primacy had passed northwards 
to the Netherlands, Of the Senate Hall®’ at Leiden 
University the German historian Niebuhr has said, “No 
locality in Europe is so memorable in the history of 
science’’. Hugo Grotius was learned in Roman law, 
though he left his imperishable mark on international 
law ; his work on the Law of War and Peace, appearing in 
1627, was placed on the Index Expurgatorius by the Pope 
(though recently taken off), yet it became the Bible of 


[10W\ 





XV. Romanesque Legal System 


lawyers. But in the Roman law field the Netherlands at 
this time, under the scholarship of men like Noodt,2s de- 
vised new methods. The "methodus Noodti”, oftener 
termed the “elegant method’’, now became more fashion- 
able than the “mos Gallicus’’ of France. 

The Dutch influence reconstructed Scottish law. Long 
before this period, Scottish law students had begun to 
flock to Leiden to study the Roman law; and it was the 
political feuds with the English, and the proximity of 
Leiden, which resulted in Scotland almost completely 
Romanizing its law under Dutch inspiration. A Scottish 

jurist, speaking of the end 
of the 15 go's, recorded that 
“those who are in daily prac- 
tice in the courts consume 
their days and nights in learn- 
ing the civil law of the Ro- 
mans, and give their whole 
labours to the practising of 
it, neglecting the laws of their 
fathers. And the Hall of 
Justice,*® in Edinburgh 
(known as Parliament Hall), 
is today the only one in Eu- 
rope (except Paris) where the 
XV. 29 — Pari^iament Hall, , . ^ i 

Edinburgh barristers still keep up the 
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ancient custom of meeting the attorneys and clients in 
this great anteroom to the courts, 

10. But by the 1800’s the primacy in Roman law 
studies passed to Germany. 

As early as A, D. 1500, indeed, the new Roman law 
science had made its way into the German faculties, and 
was knocking at the doors of the courts. Hundreds of law 
students had gone to the law schools of Italy and of 
France during the 1200’s, 1300’s, and 1400’s; for example, 
a single noble family of Germany in the 1400's sent seven 
of its scions to Italy for a doctor's degree in law. These 
men, trained in the new legal science, came back and 
spread its gospels. They took service with princes, and 
gave clever advice in the political struggles. They 
founded law schools; the first German faculty of law wa.s 
organized at Heidelberg in A. D. 1498, four centuries after 
Irnerius; and others followed shortly. Soon these doctors 
of law were made judges by the princes. The German 
emperor encouraged their Roman law, because it was 
imperialistic; and in A. D. 1495 he established the Cham- 
ber of Justice of the Holy Roman Empire;.oneThalf of its 
judges might be princes, but one-half must be doctors of 
the new Roman law. 

These new doctors sneered at the crude rules of thumb 
of the old Schoeffen-Court of lay judges [ante, Chap. XII). 
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XV. 30 — German Appeal Court, A. D. 1500 


They cited the Romanesque texts in their opinions and 
ignored the local customs. The old Schoeffen, indeed, 
what with the introduction of written pleadings and Latin 
opinions, could no longer well understand what the suit 
was about; for few of them could read and still fewer 
could write. In the rivalry which ensued there was much 
bitterness. But the learned doctors of law prevailed. A 
trained legal profession grew up. As a culmination, we 
find the German Faculties of Law given the status of 
“amici curiae”, or judicial advisers in law cases, and their 
opinions obtained the force of law. 
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An opinion of the great Carpzovsi illustrates the way 
this influence helped to bring in Roman law. Carpzov 
was a professor in the Law Faculty of Leipzig, and also 
chief of the Court of Schoeffen or lay-judges, as well as a 
member of the Court of Appeals. (This extraordinary 
man, by the way, is said to have pronounced twenty 
thousand death sentences in his judicial career, or about 
twenty a week; but was withal a very pious Protestant, 
and had read through the entire Bible fifty- three times). 
His printed opinion, or consilium, on a given case is seenaa 
to be composed in Latin, and sets forth the reasons ac- 
cording to Roman law, citing largely the Digest of Jus- 
tinian; then at the end, in the right-hand column, is the 
entry: "Thus decided the Schoeffen of Leipsic in Jan. 
1644”; the text of this Schoeffen*s judgment, however, is 
in German. Yet the copious italics for Latin law-terms 
show that even the court-records were yielding to the new 
Roman technique. 

German legal learning in Roman law culminated with 
Savigny and Windscheid and Von Ihering in the 1800 's. 33 
The development had been slow; for, naturally, the pure 
Germanic rules of the North were slower to yield to the 
new Roman influence than the institutions of Italy and 
south France and Spain, which were already half Roman 
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Ernc/K Cathinanii, vaiy^ liej^enJ\se,nJs$d\.\\ luJ, fivuibig flngcfnt.'ief / btVfrtbe ncrfi wr b<c 
in /. cengrtiitk mm,. $, f, de prxpd,. Conrad* SJ^fe }hflun*1^ adperpettram r« memorUm 

l..niL*eI)ot. deinqmpt.H, f. ‘ rrii/*U^nti»0;af Jelcfj.'m t'udvn irWrrfDredKH/ 

XV. 32 — ^An Opinion of Carpzov 

The opinion is composed in Latin, but the judgment 
("sententia”) is formulated in German 


or more. And so it was not until the 1800 ’s that Ger- 
many’s turn came to stand in the forefront of Roman- 
esque law. Windscheid’s Pandects became a reference- 
book throughout Europe; some of Von Ihering’s books 
went into twenty German editions and into nearly every 
language of civilization; and Germany's authority in 
Roman law studies became world- wide. 
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(III) Third Period 

11. But during most of these seven centuries from 
A. D. 1100 to 1800 Romanesque law had passed through 
only two of its four stages; the remaining stages may 
be briefly outlined: 


Date.y 

Processes 

Agencies 

A.D. 

I. The Resurrection 

The Jurists 

1100 

of Justinian *s 

of the 


lost Book-Law 

Universities 

1300 

II. The Adaptation 
of it to the new social 



conditions of Romano- 

The Jurists 

1400 

Germanic peoples 

and 


and 

The Practi- 


The Adoption 

tioners 

1500 

of it as a Common Law of 
western Europe alongside ' 


1600 

a thousand local laws 


1700 

III. The Nationalization ' 

The Jurists 


of these into Romanesque 

and 

1800 

National Codes 

The Legislators 

1900 

IV. The Expansion 

1 The States- 


of Romanesque principles 

1 men and 


over the World in other 
national Codes 

The Jurists 


The first stage had been the Resurrection of Justin- 
ian’s law. 

The second stage had been the Adaptation of it in 
practice to the new social conditions, and the Adoption of 
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it as a general or common law. But this “common law”, 
as it was called, was only secondary; in practice, there 
were still a thousand separate jurisdictions whose local 
law had the priority over this common law {ankt Chapter 
XII). Each of these local law-bodies was more or less 
Germanic; only the secondary common law for all was 
Roman. How little the law of those days could yet be 
deemed national may be inferred from the fact that 
neither in France nor in Germany was there a professor- 
ship of French or of German law until about A. D. 1700. 

In the third period, then, it remained to merge these 
into a single nation-wide system for each country. This 
new system would be neither Germanic nor classic; it 
would be Romanesque, in the same way that a well- 
known type of architecture has been termed Romanesque. 
And, most of all, it would be a unified national system. 

12. This great task of nationalizing the law was first 
achieved in France in the early 1800’s, but only after three 
centuries of effort. 

Charles Dumoulin.sJ a fiery patriotic lawyer of the 
1500’s, had already dreamed of a single code for France. 
This most famous lawyer of his day was an embodiment 
of self-esteem; at the caption of his opinions he wrote: 
“Ego a nemine doceri possum”, “Nobody can teach Me 
the law”. But Dumoiilin was one of those characters of 
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indomitable honesty who have made the Bar an honorable 
profession. When a certain powerful count had asked 
him for an opinion, in a cause which Dumoiilin deemed an 
unjust one, he refused it; the Count threw him into 
prison — and Dumoulin still refused the opinion. 

Dumoulin’s dream of a national code was premature. 
But in the next century, about A. D. 1665, a partial suc- 
cess was achieved by that great minister of Louis XIV, 
Jean Baptiste Colbert,*® a man of Scotch ancestry. Louis 
XIV aspired to be known as the Justinian of France, and 
Colbert was his Tribonian. Colbert has been by some 
historians termed the greatest minister in the annals of 
mankind. Within twenty years he had unified, national- 
ized, and codified five great fields of law, — Civil Pro- 
cedure, Criminal Procedure, Commercial Law, Maritime 
Law, and Colonial Law. But he never lived to complete 
his career with a Civil Code. 

In the next century, the 1700’s, however, this task was 
brought nearer by Robert Pothier.«« Pothier was pro- 
fessor at Orleans, but also served for fifty years on the 
bench. During the last twelve years of his life this extra- 
ordinary man wrote a comprehensive series of twenty-six 
separate treatises, covering the whole civil law. Voltaire 
had said, in sarcasm, that the traveler in France changed 
his law as often as he changed horses. But Pothier 
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XV. 36 — Colbert the Codifier 
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XV, 36 — PoTHiER, Judge and Professor 

In twelve years lie wrote twenty-six treatises, covering the whole 
French, civil law, and preparing the way for Napoleon’s 
nationalization of the law 
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demonstrated that the civil law of France could be stated 
in the form of a single harmonious nationalized system. 
It remained then only to bring about political unity and 
centralized legislation, and this law of France could be 
codified. 

13. This was the achievement of the Revolution. 
The jurist Cambac6r^s,»’ in 1796, afterwards Second Con- 
sul and Minister of Justice under Napoleon, was the prime 
mover, with a draft for a national code, at the very open- 
ing of the Revolution. But dissensions blocked his plan. 
It remained for Napoleon, the man of autocracy, to weld 
with his hammer the conflicting interests; and after four 
years of legislative labors, the Civil Code was achieved in 
1804, and the others a few years later; there were five in 
all, — Civil, Criminal, Commercial, and Civil and Criminal 
Procedure. The chief figures who stand out in this final 
stage were Portalis and Tronchet,*® — one the philosophic 
jurist, the other the skilled practitioner. 

The composition of these codes was the most rational 
and thorough proceeding of its kind in all history up to 
that time. Justinian’s undertaking had been in compari- 
son a superficial and mechanical task. This one was a 
model of representative political method. The entire 
bench and bar of France took part; scores of professional 
meetings were held; hundreds of reports were filed; the 
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P R O J E T 


D E 

CODE CIVIL, 

P 31 E S E N T E 

AU CO^’SEIL. DES CINQ -CENTS, 

Au noiii (le la commission do la classi/Ication 
dcs lois , 

■ Par CAM’S a ceres, 
DI:pUTC par le DLPARTLMENT DE L'IIERAULT. 


A PARIS, 

DE LTMPRTMERIE NATIONALS 

M E S S ID OR, AN Ly. 

XV. 38 — Cambacekes’ Deaft of a Civil Code 
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XV. 40— Napoleon Receiving the Code 
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drafts were debated in successive stages in various legis- 
lative bodies. The printed proceedings on the codes fill 
forty volumes. 

Napoleon himself presided officially at many of the 
debates, and his will shaped more or less of the code.'*® 
In one case he directed the council to report out the draft 
within fifteen days; but when it proved that the report of 
the obstinate jurists went counter to his will, he ad- 
journed the debates on that topic for three years, hoping, 
though in vain, for a change of professional opinion. In 
his later days, as a captive at St. Helena, he said: "My 
glory is not to have won forty battles; for Waterloo’s de- 
feat will destroy the memory of as many victories. But 
what nothing will destroy, what will live eternally, is my 
Civil Code". 

That code stands out as one of those few books which 
have influenced the whole world.'** The Code Napoleon 
was soon translated into almost every language. It set 
the fashion, and the other Romanesque countries of 
Europe were ripe to follow. In all of them the task was 
similar, — to extinguish the thousand local law-codes, 
"fueros” in Spain, "statuta” in Italy, "keuren” in Nether- 
lands, "stadtrechte” and "landrechte” in Germany and 
Austria, "cantonrechte” in Switzerland; and to weld 
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CODE CIVIL 

D E S 

FRAN^AIS. 

Edition originale et seule ofeicieele. 



A PARIS^ 

DE L’lMPRlMERIE DE REPUBLIQUE. 
An XII,— 1804, 


XV. 41 — Code Napoleon, First Edition 
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them with the Roman Common Law into a single Roman- 
esque system. 

The first to complete the task was Austria in 1811; 
then followed Netherlands in lcS38: Italy in 1865; Spain in 
1888; Germany in 1896; and Switzerland in 1907. 
Eight centuries had elapsed from the Resurrection of 
Roman law in the llOO's to the final Formulation of 
Romanesque law in the 1800’s. 

(IV) Fourth Period 

14. But this was not the end of its destiny. Its fourth 
period was to arrive, — the period of expansion. This 
period of expansion was now to make it one of the modern 
world’s three great systems. 

The Islamic law had become a world-system through 
religious expansion; the original Roman law had spread 
by military conquest; the Anglican law by colonization. 
But the Romanesque system was not extended by con- 
quest nor by religion nor by colonization. Two main in- 
fluences shaped its destiny, — one scientific, the other 
political. 

In the first place, every law-faculty in Continental 
Europe had for centuries been teaching Roman law as 
universal legal science. In the second place, the French 
Revolution had associated in men's minds national 
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XV. 42 — Codes of Austria, Netherlands, Italy, Spain, Germany, Switzerland 
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codification with political reform. As a result of the 
former or scientific influence, the legal thought of all the 
remaining Continental countries was moulded more or 
less in Romanesque form;« in the case of Roumania, 
Hungary, Greece, Serbia, Bulgaria, this is notable; and 
even in the Germanic codes -of Denmark, Norway, 
Sweden, and the Slavic code of Russia, modern Roman- 
esque teaching is noticeable. As a result of the second or 
political influence, the new nations of Latin-America, on 
achieving independence in the early 1800’s, proceeded to 
codify their national law,; and as no Spanish code then 
existed, the Code Napoleon was naturally the chief 
model, « Scotland was already Romanesque: so, too, was 
Dutch South Africa, Quebec, and Louisiana; even Is- 
lamic Turkey and Egypt came to adopt in part the 
French legal scheme; and Japan in the 1900’s used Ro- 
manesque. models. 

How marked is the community of legal ideas and 
phrases running through all these Romanesque codes may 
be seen by taking almost at random the parallel texts on 
some one subject: Art. 7 of the French Civil Code reads: 
“The exercise of civil rights is independent of citizenship, 
which is acquired and kept only as prescribed in the 
Constitution.” Art. 6 of the Roumanian Civil Code 
reads: “The exercise of civil rights does not depend on 
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XV. 43 — Codes of Roumaxia, Greece, Serbia, Brazil, Chile 




14. Expansion of Romanesque Law 

citizenship, which can be acquired and kept only as 
prescribed in Art. 16 of this Code.” And so on:. 

Parallel Texts from Civil Codes 


France 

Book I. Persons 
Art, 7, “The exercise 
of civil rights is indC' 
pendent of citizenship! 
which is acquired and 
kept only as prescribed 
in the Constitution.” 
Art. 8. “Every 
Frenchman enjoys 
civil rights,” 


Serbia 
Preliminary 
Art. 0. “Even an alien, 
dealing with Serbians 
or with other aliens in 
Serbia, may acquire 
rights under its laws.” 
Art. 5. “Every Serbian 
citizen, whether within 
or without Serbia, en- 
joys and is subject to 
Serbian law.” 


Ronmania 
Book T. Persons 
Art. 6. “The exercise 
of civil rights does not 
depend on citizenship, 
which can be acquired 
and kept only as pre- 
scribed in Art, 16 of 
this Code," 

Art, 7. “Every Rou- 
manian enjoys civil 
rights," 

Chile 

Book I. Persons 
Art. 67. “The law 
recognizes no differ- 
ence between the Chil- 
ean and the alien as to 
the acquisition and en- 
joyment of civil rights 
under this Code." 


Greece 

Book I. Persons 
Art. 9. "The enjoy- 
ment of civil rights is 
independent of citizen- 
ship, which is acquired 
and kept only accord- 
ing to the Constitu- 
tion." 

Art. 10. “Every 
Greek enjoys all civil 
rights.” 

Brasil 

Book I. Persons 
Art. 3. "The law does 
not distinguish be- 
tween citizens and 
aliens as to the acquisi- 
tion and enjoyment of 
civil rights." 

Art. 2, “Every man is 
capable of civil rights 
and obligations." 


The most grandiose edifices of Justice in the modern 
world are monuments to that system, « which has trans- 
fused the pure Roman and Germanic systems into a new 
and composite one.<s The elements supplied by the two 
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XV.. 44— Palaces of Justice at Rome and Brussels 
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XV. 46 — Palaces of Justice at Buenos Aires and Budapest 
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systems differ in ratio in different countries. Scholars 
agree, for example, that the French Civil Code, oddly 
enough, is more Germanic than it is Roman, while the Ger- 
man Civil Code is more Roman than Germanic. But both 
of these, and all of the others, may be termed Romanesque, 
in clear contrast to the other two modern world-systems, 
the Islamic and the Anglican. 

The Romanesque system has belted the world from 
Quebec to Cairo, from Budapest to Buenos Aires.^® 
Three hundred millions of people now live under it. Of 
the three world-systems of today, this one is the most 
extensive: it governs almost one-sixth of the world’s in- 
habitants. 
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XVI 

The Anglican Legal System 

(/) Building a Common Law 

1. Diverse racial and feudal elements. 

2. Unification — Insular location — William I, 
Henry II, Edward I. 

3. Instinct for law and order — Bracton — 
Guilds of lawyers — Inns of Court — Year- 
books, 

(//) Rejecting the Romanesque Law 

4. Legal patriotism — Littleton, Fortescue, 
Coke. 

5. A strong legal profession — Inns of Court. 

(///) Cosmopolitanization and Expansion 

0. Crudity of the 1400's, 

7. Science and learning of the 1600’s — Coke, 
Bacon, Selden. 

8. Commercial and colonial expansion — 
Mansfield, Blackstone. 

9. Anglican law belting the globe — ^The Amer- 
ican Bar Association in London, 1924 — 
Role of a professional class in maintaining a 
legal system. 




XVI 

The Anglican Legal System 

0 picture the history of the Anglican legal 
system is not within the present plan. But 
after what has been described of the other 
systems, something may be added to outline the an- 
swers to some natural questions. 

Those questions are three: (I) Since England was 
settled by Germanic tribes, can Anglican law be deemed 
worthy of ranking as an independent system, not merely 
a branch of Germanic law? And (II) Why did not 
the resurrection of Justinian’s law texts in the 1100’s-1400’s 
transform local law into Romanesque law, as it did in 
the rest of western Europe? And (III) How did English 
law come to be Anglican law, i. e. a world-system? 

One may at least call to mind here the places, the men, 
and the documents that illustrate the answers to these 
three questions. And the story may be divided into three 
periods, corresponding to the three questions. The first 
period, A. D. 1100-1400, is the period of building a new 
common law of England. The second period, A. D. 1400- 
1600, is the period of rejecting the Romanesque law. And 
the third period, A. D. 1700-1900, is the period of becom- 
ing a world-system. 
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CHART OF PERIODS; ANGLICAN LEGAL SYSTEM 


Date 

Phases 

' Events 


I. Period of 

William I — Edward 1' 


Building a Common 

1 Bracton — Inns of Court 


Law 

1 Year-Books 

1400 

II. Period of 

Fortescue — Coke — 

1500 

Rejecting the 

Inns of Court 

1600 

Romanesque Law 


1700 

III. Period of 

Coke — Bacon — Selden — 

1800 

COSMOPOLITANIZATION 

Colonial Expansion — 

1900 

AND Expansion 

Mansfield — Blackstoiie 


(I) First Period 

One could hardly have predicted that this island, suc- 
cessively overrun by Kelts, Romans, Danes, Saxons, and 
half-Romanized Northmen, was ever to have an indigenous 
unified territorial law of its own shaping. But several 
powerful circumstances, in the haphazard of history, 
coincided to produce that result very early. 

1. In the first place, it was an island, and therefore 
isolated, and thus its peoples and customs tended to unity. 

2. In the next place, its first Norman overlord, 
William I,i was a man who, in the multifold chances of the 
variation of species, happened to possess the compelling 
trait of political mastery and system. At the very outset, 
William conceived of his island as a strong centralized 
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feudalism, not the us- 
ual feeble decentral- 
ized one. Domesday 
Book and Westmin- 
ster Hall are the 
typical monuments 
of this idea. 

Domesday Book 
(one may still see the 
chest in which it long 
reposed)* was his 
great measure for 
this centralization ; 
it is called by Mait- 
land “the most magnificent of William’s feats’’. There is 
nothing like it in Continental Europe. It surveyed and 
listed, in A. D. 1085, all of William’s new island posses- 
sions, for the purpose of taxation; and the theory back 
of it was that every acre of land was held, immediately 
or mediately, of him, the one central overlord.* 



XVI. 2— Domesday Book Chest 


William, in the next two centuries, had two forceful 
successors like himself, Henry II and Edward I. These 
leaders, by their legislation, put an end in England to 
that kaleidoscopic conglomeration of petty separate 
baronial jurisdictions of law and custom which (as we 
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XVI. 3 — A Page from Domesday Book 
The entry in the lower right-hand corner records lands in Herefordshire 
held by Turstin Fitz Rolf, who thus became lord of Wigmore Castle 
(still standing, in ruins). This Turstin carried the banner of 
William at the battle of Hastings 
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have already seen, in Chap. XII) prevailed on the 
Continent for six whole centuries later. No common law 
could have grown up in England under such conditions. 
These men and their advisers put England six centuries 
ahead of the Continent by centralizing justice and na- 
tionalizing it. 

The second typical monument of that centralization 
was Westminster Hall. Built originally in A. D. 1199 by 
William Rufus as a banquet hall, and occupied as a central 
court of justice after A. D. 1300, it is the oldest and the 
second largest court-house ever built in Europe, — two 
hundred and ninety feet long, seventy feet wide, and 
ninety feet high; and for six centuries it .served as the chief 
palace of justice for England. During those ages it has 
witnessed the trial of an English King for his life;* of 
Wallace, the Scots hero; of Warren Hastings, an imperial 
governor;* and numerous other momentous dramas in 
the annals of English justice. 

3. But a third great circumstance that made an 
English common law possible was again one of those 
chances in the variation of species that give variety to 
evolution; for Rollo’s particular tribe of Norsemen that 
had settled in France and then came over to England 
must have possessed as a tribe in a marked degree the 
trait of law and order, — that rare trait which distinguished 
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XVI . 4 — ^Trial of King Charles I in Westminster Hall 
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Warren Hastings in Westminster Hall 
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Romulus’ tribe in early Italy and Mohammed’s tribe in 
Arabia, and by which those peoples stood out in history 
ever after. The Normans in England seemed to take 
naturally to law in all its phases, both legislative and 
justiciary. A foreign traveler in England, as early as the 
llOO’s, records with surprise that ‘‘England was wholly 
given over to the study of law”. At the time of the Con- 
quest, almost every monastery possessed its legal adviser. 
The commissioners sent by William to supervise the ad- 
ministration of justice in the counties numbered ‘‘men 
learned in the Saxon laws.” Crowds of civilians and 


canonists swarmed 
across the Channel 
for the express pur- 
pose of practising 
and teaching law. 
Archbishop Lan- 
franc, from the Ab- 
bey of Bee in Nor- 
mandy, and William’s 
great political advis- 
er, had been in his 
youth a brilliant jur- 
ist at Pavia in Italy;® 
and his pupil and 
successor, Theobald, 



XVI. 6 — ^Archbishop Lanfranc 
He was the chief legal adviser of William I 
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when elected archbishop of Canterbury, attached to his 
household many young men who eagerly occupied them- 
selves with legal studies; Peter of Blois, his secretary, 
has left a description;® 

*‘In the house of my master, the Archbishop of Canterbury, 
there are a set of very learned men expert in the rules of justice as 
well as other parts of prudence and knowledge. It is their constant 
custom after prayers, and before they dine, to exercise themselves in 
reading, in disputations, and in the discussion of legal causes. To 
us all the knotty questions of the kingdom are referred ; which being 
brought forth into the auditory, where all the company assembles, 
everyone according to his rank whets his understanding to speak 
well, without wrangling or obloquy, and with all the acuteness and 
subtlety that is in hini declares what he thinks the most prudent and 
sound advice. And, if it pleases God to reveal the best opinion to 
the lowest among us, the whole assembly agrees to it without envy 
or distraction.” 

About A. D. 1144 Theobald sent for Vacariua, the 
celebrated civilian of Mantua, who became the Arch- 
bishop^s advocate, and no doubt lectured on law to the 
archbishop's young ment Many other monks devoted 
themselves, not only to Civil Law, but to the Common 
Law* both in court and in the schools outside as well as 
within the walls of the monasteries. It even became a 
pppular saying that * ‘null us clericus sine causidicus.” 

One of the earliest products of this prolific interest in 
law was Bracton’s great book, in the I200's, “De Legibus 
Angliae.”’ Bracton, a judge of long experience, wrote a 
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book which had wide vogue, and made it possible for the 
royal judges to unify the customary law of England. 
Bracton read and used Justinian’s law-books, which had 
just been resurrected in Italy a century before. But he 
composed most of his text from his observations of cases 
decided in court. So his book represented in substance a 
native English, not a Romanesque, practice of law. 

But what made such a practice possible? A profession 
of law, already developing in the Inns of Court. These 
Inns had begun early in the 1300's: they were the guilds 
of lawyers that grew up around the courts at London. 
Only four now survive, — Lincoln’s Inn, Gray’s Inn, Inner 
Temple, and Middle Temple;* the last two were so called 
from occupying the old quarters of the Knights Templars. 
But there were fourteen or more in all, at the height of 
their activity, and there were probably some two thousand 
members in all, each year. . 

The most distinctive result, then, of this Norman zest 
for law was that a legal profession arose at least two 
whole centuries before it did in Germany, Netherlands, 
and Scandinavia, the other pure Germanic countries. 

The Inns of Court were guilds of lawyers with their 
apprentices, because every occupation was in those days 
organized in a guild.® The apprentices of law lodged and 
ate and studied together in these Inns.>» They were like 

[ 106 J^] 




[ 1066 ] 






XVI. 9— Lincoln’s Inn: A Bird’s-Eye View 
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the colleges at Oxford and Cambridge and the dormitories 
and fraternity houses in a modern American university. 
The incipient study of English law at Oxford and at 
Cambridge Universities was virtually abandoned. The 
Inns of Court became universities of law, and they Were 
indeed so called by Chief Justice Fortescue, in the late 
1400’s, and by Chief Justice Coke in the 1600’s. One of 
the courts — the Chancellor’s Court — ^was for a time held 
in the very hall of one of the Inns, Lincoln’s Inn.n Lec- 
tures were given and moot cases argued for the apprentices 
by lawyers of experience ; and that experience was founded 
on practice in the courts. 




XVI. 11 — ^The Chancellor's Court, Held in Lincoln’s Inn 


For seven years, usually, this education must continue. 
A contemporary description of the educational program 
of the early 1600's exhibits the strong fraternal and pro- 
fessional bond that united apprentices and seniors in a 
common routinte of almost monastic daily intercourse:*' 

{Education at the Inns of Court] ‘‘Utter Barristers are such as 
from their learning and standing are called by the Benchers to plead 
and argue in the Society doubtful cases and questions, which are 
called Moots, and whilst they argue the said cases, they sit utter- 
most on the Forms of the Benches which they call the Bar. All the 
rest of the Society are accounted Inner Barristers, who for want of 
learning or time are not to argue in these Moots. Yet in a Moot 
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before the Benchers, two of these, sitting upon the same Form with 
the Utter Barristers, do for their Exercises recite by heart the Plead- 
ing of the same Moot Case in Law French; which Pleading is the 
Declaration of the said Moot Case at large; the one taking the part 
of the Plaintiff, and the other of the Defendant. For the times of 
these Mootings, they divide the Year into three parts, viz. (1) The 
Learning Vacation, (2) the Term Times, and (3) the Dead or Mean 
Vacation. They have two learning Vacations, namely. Lent, which 
began the 1st Monday in Lent and continued 3 weeks and 3 days, 
and Summer Vacation, which began the Monday after Lammas 
Day and continued also 3 weeks and 3 days. And in these Vaca- 
tions are the greatest conferences and Exercises of Study. . In the 
Term Time the only Exercises of Learnirig are arguing arid debating 
cases after dinner and Mooting after supper* in the same manner as 
in the Vacations. The time between the Learning Vacations and 
Terms is called the Mean Vacation, during which time every day 
after dinner cases are argued as at other times, and after supper 
Moots are brought in and. pleaded by the Inner Barristers, in the 
presence of the Utter Barristers which sit there in the room of the 
Benchers." 

And these daily mootings — a rigorous form of educa- 
tional method, which by the genius of a modern American, 
Langdell, has been restored into universal practice in law 
schools — occupied a formal and impressive status in the 
life of the Inns. Here is a chronicle of their procedure:*^ 

[-4 Mooting at the Inns of CourL] "Immediately after Supper 
the Benchers assemble themselves in the Bay-window, at the upper 
end of the Hall; where, standing in order, according to their an- 
tiquity, there repairs unto them two Gentlemen under the Bar, 
whose turn it is to recite the Pleadings. Who, after a low obeysance, 
demand whether it be their pleasure to hear a Moot; and depart 
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with an affirmative answer. Then the Benchers appoint two 
amongst themselves, to argue the Case, besides one of the Readers 
elect, who stands not in their assembly, and is to be allways one (as 
hath been said). Wherein note, that every man is appointed ac- 
cording to his turn as thus; The Benchers of this Society are di- 
vided into two several ranks or Classes ; viz. the upper Classes, con- 
sisting of the Auncienty, and the lower of the Puisnes. Now at the 
first Moot of every tourn, the Puisne of the lower rank, and the 
puisne of the upper rank, are first to argue, and so afterwards of the 
rest in their turns. Which Order was (as it seems) devised, to the 
end every Bencher might once in a Term argue at one of those 
Mootes. When it is agreed on who are to argue, all the Benchers 
depart out of the Hall, leaving the rest of the Company there. The 
two Arguers walk a turn in the Court or Garden, untill the Hall be 

prepared and made ready for 



them which being done, they re- 
turn into the Hall, and stay at the 
Cup-board, demanding if the Moot- 

men be ready All 

parties being ready, the two 
Benchers appointed to argue, to- 
gether with the Reader elect, take 
their places at the Bench Table, 
the auncient Bencher sitting in the 
midst, the second on his right hand, 
and the Reader elect on his left. 
Then the Moot-men also take their 
place, sitting on a Form, close to 
the Cup-board, and opposite to 
the Benchers. On the one side of 
them sits one of the Students, that 
recites the Pleading; and the other 
on the other side. The Pleadings 


XVI. 12 — King's Bench Walk are first recited by the Students; 
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XVI. 13 — ^The Court of Common Pleas 

The white caps, or coifs, seen on the heads of the judges and 
some of the lawyers, are the insignia of the serjeants-at-law 
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then the Case put, and argued by the Barristers, and lastly 
by the Reader elect and Benchers, in manner aforesaid; who 
all three argue in English: but the Pleadings are recited, and the 
Case argued by the Utter-Barristers, in Law French. The Moot 
being ended, all parties return to the Cup-board; where the Moot- 
men present the Benchers with a Cup of Beer, and a slice of Bread ; 
and so the Exercise for that night is ended. So that no man, though 
of never so great antiquity in the House, is privileged from keeping 
the Exercises of the House; tI\ose only excepted, which are past 
their Reading, and have never Read.” 

In a view of the Court of Common Pleas (which Coke 
called the “lock and key of the law’’), at the end of the 
1400’s, the white caps or coifs, seen on the judges and 
some of the lawyers, are the insignia of the serjeants-at- 
law, or senior leaders of the bar.ia Now no one could be 
appointed a judge unless he was already a serjeant-at- 
law; and every serjeant-at-law, on first being made ser- 
jeant, must give a course of lectures on the law to the ap- 
prentices. And so we see the study and teaching and 
practice and judging of the law systematically organized 
in a hierarchy of the profession. 

And the materials for knowing this practice were al- 
ready copiously recorded in manuscript reports of cases 
decided by the courts — the Year-Books. i* These were 
printed as soon as printing came into vogue, at the end of 
the 1400’s;but they had long circulated in manuscript. 
These handbooks of the profession, by providing a com- 
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^DE TERMING HILLARIJ, ANNO fXZ 
Rcgni Regis Edwardi tertij poft conqueftum primo. 
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XVL 14 — A Passage from a Printeo Year-Book 


mon and continuous record of the practice, made possible 
the development of a genuinely English law. They cover 
nearly three centuries, from about A. D. 1270 to 1030. 
During this whole period we find nothing comparable to 
them, ill any other country north of Italy. 

Two typical cases, short and simple, from their 
earliest period, are worth comparing with the contem- 
porary court records in the other Northern peoples, — 
Germany, Bohemia, Poland (ante, Chaps. XI, XII) 

[A Year-Book Case A. D. 1308.] "Robert Dumfraville brought 
his writ of debt against Richard of Lonstede and demanded a hun- 
dred marks, in which [the defendant] had bound himself in case 
he should not deliver a certain writing to [the plaintiff] on a certain 
day, on which day [default was made] . 
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^ ‘ Westcote [for defendant] . 

To this writ he ought not to be 
answered, for we have often ten- 
dered you the writing, and do 
so still. See it here! And al- 
ways we have been ready, etc. 

We demand judgment. 

^^Passeley [lor plsantiS], You 
did not tender it on the day 
named in the writing whence our 
action arises. Judgment, .wheth- 
er we ought not to be answered, 

* ^Herele [for defendant] . We 
also pray judgment, for you can- 
not deny that we have tendered 
and still tender the writing, and 
are ready, etc.; and you cannot 
show that you were damaged for 
want of the writing: judgment. And on the day when we ought to 
have delivered it and for a quarter of a year afterwards we were 
in the East, and we left the writing at home with our wife for de- 
livery to you. 

**Passeley [for plaintiff]. If the writing were unconditional, 
your answer would serve for any free man; but the writing is con- 
ditional, and the condition gives us an action to demand this debt 
for an unfulfilled condition; and that it is unfulfilled [the defendant] 
cannot deny. We demand judgment as before. 

^‘Bereford, J. You demand this debt because the writing was 
not delivered, and he says that before now he has tendered it, and 
that he was always ready, and that he tenders it now. Therefore it 
is well that you receive it. Moreover, this is not, properly speaking, 
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a debt; it is a penalty; and with what equity (look you!) can you 
demand this penalty? 

^'Passeley. [The plaintiff] is here by attorney, and the attorney 
is here to receive the hundred marks, 

^‘Bereford, J. [According to you then] you were appointed 
attorney to win only, and not to lose. I do not believe that he who 
received you [as attorney] received you in that form. Therefore 
accept the [tendered] writing. 

“Passeley. I cannot do that unless under a judgment of the 
court. If the law will suffer it, we will do it gladly. 

“Bereford, J, Were you to remain asking for our judgment, 
you would not come by your debt these seven years, for a judgment 
of the law is not to be given in that sort of way.” 

In this second case, two points of law are debated, and 
the judge's remark shows how the law was developing by 
precedents: 

[A Year-Book Case: Covenant of an Infant.] Year Book 12 
Richard II (1388), No. 5, Eldrich v. Quylter; *‘A man brought a 
writ upon the statute of laborers against anotlicr in London, and 
made declaration by Huls how one B. was retained in his service at 
the feast of St. John the Baptist in the tenth year to serve him for 
two years, and the said B. was in his service until the feast of All 
Saints then next ensuing; that he departed out of his service, and 
the defendant detains him, etc. 

''Gascoigne^ for the defendant, demanded judgment of his 
declaration since he has not said that he requested him, so that he 
has not assigned any wrong in him, wherefore he demanded judg- 
ment, etc, 

And we demand judgment, and we pray our damages, 
for default of response. 
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'^Gascoigne. He has assigned a tort, that he retains him, which 
tort it is necessary for him to pursue in his declaration and to allege 
that he requested him etc. so that if he had retained him after 
the request, then he did a tort, which he has not alleged in his dec- 
laration, wherefore judgment, etc. 

''Wadham [on the same side]. ' Without a request it is not a tort, 
because this is the statute ^Licet saepius requisitus*. 

“Thirning, J . [to Gascoigne], I marvel at you that you dwell so 
long upon such a novel matter, that never has been seen before this 
hour, because a thousand declarations of tliat kind have been made 
here and held good, wherefore you may take whatever response you 
choose, etc. 

^‘Wherefore Gascoigne* Then we. say that the defendant is 
resident in the vill etc, in the county of E,, and we say that this 
same one who he supposes was retained with him was the son of the 
defendant and his heir apparent, and departed from him at which 
time he was only of the age of ten years, nor was he more than ten 
years old at the time he was retained and besides we say that when 
he departed from him he was only of the age of eleven years, nor is 
he more now, wherefore he departed and returned to his father, and 
we demand judgment since he is of such an age if you should have 
this action. 

''Huh, We say that at the time that he made covenant with 
us to serve us he was twelve years old and more and 'potens in 
corpore\ in which case he was of an age to make a covenant, where- 
fore since you have admitted the retainer, we demand judgment, 
and we pray our damages. 

"Gascoigne, And we demand judgment, since you have ad- 
mitted that he was only of the age of , twelve years, and so of such 
age that he cannot legally make a covenant for the tenderness of his 
age, wherefore judgment if you can maintain an action against us. 

*'And so to judgment.*’ 
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And so, what with William and his successors, and 
Domesday Book, and Westminster Hall,i6 and Bracton, 
and the Inns of Court, and the Year-Books, the close of the 
1400’s finds England with a single unified common law of 
its own, — a distinctive one, not merely a branch of the 
crude Germanic system. 

This marks a first period, answering our first question. 

(II) Second Period 

But now, passing to the second question. Why did not 
English law succumb to the great flood of Romanesque 
law which gradually overwhelmed Germanic law else- 
where in western Europe 
after A. D. 1200? 

The answer to this is 
found mainly in two ideas, — 
national patriotism, and a 
strong legal profession prac- 
tising a unified common law. 

4. The first idea is typi- 
fied in Fortescuei" and Coke. 

These men patriotically 
championed the native legal 
system. The spread of the 
Romanesque law on the 
Continent in the 1400’s- 
1500 S was associated with XVI.10 — Chief Justice Fortescue 
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the imperial plans of Charles V and the Papacy’s claims of 
universal jurisdiction; and so the same political patriotism 
which supported Henry VI IPs break with the Papal 
system was matched by a legal patriotism which inspired 
a devotion to the English legal system. 

Chief Justice Fortescue’s book, De Laudibus Legum 
Angliae, written about A. D. 1463, a popular book for 
laymen, was composed in praise of the laws of England; it 
invoked juristic patriotism, and pointed out the defects of 
the rival system. 

In the next century another chief justice. Sir Edward 

Coke,” equipped with 
prodigious learning, and 
blessed with aggressive en- 
ergy, set himself to rout the 
invasion of Continental law- 
learning, which was then at 
its height in England. How 
real was this conflict of sys- 
tems may be illustrated by 
n single incident, — an enter- 
taining literary duel : 

Chief Justice Littleton’s 
famous book on Tenures, 
published in A. D. 1481, was 
XVI. 17— CeiEF Justice Coke the first book on English law 
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ever printed. is It was rather 
crude, compared with the 
Romanesque law-books of 
the day. It began with the 
celebrated sentence, “Tenant 
in fee simple is he which 
hath lands or tenements to 
hold to him and to his heirs 
forever”. (Littleton’s Ten- 
ures was almost memorized 
by the lawyers for three cen- 
turies thereafter; and in the 
1700’s a metrical version of 
this first sentence ran thus: 
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XVI. 18 — Littleton's Tenures, 
Page 1 


“Tenant in fee simple is he. 

And needs neither to shake nor shiver 
Who has his lands free from demands 
To him and his heirs forever.”) 


Now Sir Edward Coke’s first great book was a com- 
mentary upon Littleton’s book; he called it “Part One of 
the Institutes” ;i» and Coke in his Preface had said that 
this book of Littleton’s was “the most perfect and absolute 
work that ever was written in any humane science'-’ ! But 
the great French Romanesque jurist, Hotmail, who 
visited England and at Queen Elizabeth’s invitation was 
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offered a position at Oxford, had publicly sneered at this 
same book of Littleton’s; he called it a “clumsy, dis- 
orderly, and senseless piece of jargon’’! This was a 
Romanesque lawyer’s opinion of English law. And to 
this sneer Coke replied in kind. So it is easy to imagine 
the fervor with which the battle of the systems continued. 

5. But the battle was a losing one from the start, for 
the Romanesque system. Hei'e again, the Inns of Court 
typify the reason. In the other Germanic regions, on 
the Continent, there was, as yet, no legal profession, no 




XVI. 19 — Coke upon Littleton, 
First Edition 


XVL 20— Chancery Lane; Gate- 
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law schools, and no unified common law {ante, Chap. XII). 
There was thus no power sufficient to resist the inroads of 
the new hordes of doctors of law from Italy and France, 
bringing a highly developed science of a new common law 
of Rome. In England, on the other hand, this same 
period found English law already long unified, and tech- 
nically studied and taught by a strong professional 
fraternity. “Taught law is tough law”, said the modern 
English historian Maitland; that is one of the greatest 
truths in the history of law. The Inns of Court^i were the 
fortress from which an army of professional devotees 
fought stubbornly in defence of English law. 



XVI. 21 — MroDLE Temple Library and Gardens 
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Moreover, this army repre- 
sented the ruling class, socially 
and politically, and always had 
done so, since Norman times. 

“Only the sons of gentlemen”, 
said Fortescue in his book, 

“do study the law in these 
hostels ; there is scarce an em- 
inent lawyer who is not a gen- 
tleman by birth and fortune”. 

The great traditions of famous 
names cluster about all these 
Inns of Court.*® In the Hall 
of the Middle Temple, Shake- 
speare’s Twelfth Night received its first performaiice. In 
the Middle Temple lodgings** lived Plowden, Coke, Eldon, 
Campbell, Charles Russell, as well as Addison, Fielding, 
DeQuincey, Sheridan, Sir Walter Raleigh, Tom Moore. 
And in Brick Court lived Thackeray, Goldsmith, and 
Blackstone himself. The Temple also claimed an Ameri- 
can colonist, Middleton of South Cai'olina, who was after- 
wards Chairman of the Committee of Five at Philadelphia 
to draft the Constitution of the United States. With the 
Inner Temple** are linked the names of Littleton, Ellen- 
borough, Thurlow, Samuel Warren (author of “Ten Thou- 


XVI. 23 — Middle Temple Lane 
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XVI. 24 — Inner Temple Hall 


sand a Year”) and William Murray Lord Mansfield. And 
in Mitre Court Charles Lamb once lived. Originally the 
lawyers received their clients in the Temple Church, »» 
each lawyer standing at his special pillar, just as they used 
to in the Palais de Justice at Paris. Lincoln’s Inn counts 
among its past members William Penn, Tennyson, Oliver 
Cromwell, Daniel O’Connell, Brougham, Erskine, Dis- 
raeli, and Gladstone, — a brilliant galaxy. Mr. Tulking- 
horn’s chambers, in "Bleak House”, were in Lincoln’s 
Inn. And in a quaint corner of Staple Inn^ Dr. Johnson 
once lived; but that is no longer a lawyer’s building. 
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XVI. 26 — Tkmple Church XVI. 20 — Staple Inn 


Thackeray's classical description of the Temple, when 
Arthur Pendennis, the embryo barrister, began his career 
there, a century ago, depicts for future generations the 
evSoteric professionalism of life in the Inns of Court:® 

^^The Knights of the Temple, Colleges, schools, and Inns of 
r ourt stjll have some respect for antiquity, and maintain a great 
number of the customs and institutions- of our ancestors, with which 
those persons who do not particularly regard their forefathers, or 
perhaps are not very well acquainted with them, have long since 
done away. A well-ordained workhouse or prison is much better 
provided with the appliances of health, comfort, and cleanliness^ 
than a respectable Foundation School, a venerable College, or a 
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learned Inn. In the latter place of residence men are contented to 
sleep ill dingy closets, and to pay for the sitting-room and the cup- 
board (which is their dormitory), the price of a good villa and 
garden in the suburbs, or of a roomy house in the neglected squares 
of the town. The poorest mechanic in Spitalfields has a cistern and 
an unbounded supply of water at his command; but the gentlemen 
of the Inns of Court, and the gentlemen of the Universities, have 
their supply of this cosmetic fetched in jugs by laundresses and 
bedmakers, and live in abodes which were erected long before the 

custom of cleanliness and decency obtained among us 

There is Pump Court and Fountain Court, with their hydraulic ap- 
paratus; but one never heard of a bencher disporting in the fountain, 
and can’t but think how many a counsel learned in the law of old 
days might have benefited by the pump. 

“Nevertheless, those venerable Inns which have the Lamb and 
Flag and the Winged Horse for their ensigns have attractions for 
persons who inhabit them, and a .share of rough comforts and free- 
dom, which men always remember with pleasure, I don*t know 
whether the student of law permits himself the refreshment of en- 
thusiasm, or indulges in poetical reminiscences as he passes by his- 
torical chambers, and says, 'Yonder Eldon lived — upon this site 
Coke mused upon Lyttleton — here Chi tty toiled — here Barnwell 
and Alclerson joined in their famous labours — here Byles composed 
his great work upon bills, and Smith compiled his immortal leading 
cases — here Gustavus still toils, with Solomon to aid him.’ But the 
man -of letters can’t but love the place which has been inhabited by 
vSo many. of his brethren, or peopled by their creations, as real to us 
at this day as the authors whose children they were — and Sir Roger 
de Coverlcy walking in the Temple Garden, and discoursing with 
Mr. Spectator about the beauties in hoops and patches who are 
sauntering over the grass, is just as lively a figure to me as old 
Samuel Johnson rolling through the fog with the Scotch gentleman 
at his heels on their way to Dr. Goldsmith’s chambers in Brick 
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Court; or Harry Fielding, with inked ruffles and a wet towel round 
his head, dashing off articles at midnight for the Convent Garden 
Journal, while the printer's boy is asleep in the passage. If we 
could but get the history of a single day as it passed in any one of 
those four-storied houses in the dingy court where our friends Pen 
and Warrington dwelt, some Temple Asmodeus might, furnish us 
with a queer volume 

‘‘On the first-floor, perhaps, you will have a venerable man 
whose name is famous, who has lived for half a century in the Inn, 
whose brains are full of books, and whose shelves are stored with 
classical and legal lore. He has lived alone all these fifty years, 
alone and for himself, amassing learning and compiling a fortune. 
He comes home now at night alone from the club, where he has been 
dining freely, to the lonely chambers where he lives, a godless old 
recluse. When he dies, his Inn will erect a tablet to his honour, and 
his heirs burn a part of his library. Would you like to have such a 
prospect for your old age — to store up learning and money, and end 
so? 

“But wc must not linger too long by Mr. Doomsday's door. 
Worthy Mr. Grump lives over him, who is also an ancient inhabi- 
tant of the Inn, and who, when Doomsday comes home to read 
Catullus, is sitting down with three steady seniors of his standing to 
a steady rubber at whist, after a dinner at which they have con- 
sumed their three steady bottles of port. You may see the old boys 
asleep at the Temple -Church of a Sunday. Attorneys seldom 
trouble them, and they have small fortunes of their own. 

“On the other side of the third landing, where Pen and Warring- 
ton live, till long after midnight sits Mr. Paley, who took the highest 
honors, and who is a fellow of his College, who will sit and read and 
note cases until two o’clock in the morning; who will rise at seven, 
and be at the pleader’s chambers as soon as they are open, where he 
will work until an hour before dinner-time; who will come home 
from Hall, and read and note cases again until dawn next day, when 
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perhaps Mr. Arthur Pendennis and his friend Mr. Warrington are 
returning from some of their wild expeditions. How differently em- 
ployed Mr. Paley has been! He has not been throwing himself 
away; he has only been bringing a great intellect laboriously down 
to the comprehension of a mean subject, and in his fierce grasp of 
that, resolutely excluding from his mind all higher thoughts, all 
better things, all the wisdom of philosophers and historians, all the 
thoughts of poets — all wit, fancy, reflection, art, love, truth alto- 
gether — so that he may master that enormous legend of the law, 
which he proposes to gain his livelihood by expounding 

^‘Pendennis enjoyed the Temple life with a great deal of relish 

. A long morning’s reading, a walk in the park, a 

pull on the river, a stretch up the hill to Hampstead, and a modest 

tavern dinner these were our young gentleman’s 

pursuits; and it must be owned that his life was not unpleasant. In 
term-time, Mr. Pen showed a most praiseworthy regularity in per- 
forming one part of the law-student’s course of duty, and eating his 
dinners in Hall. Indeed, that Hall of the Upper Temple is a sight 
not uninteresting, and (with the exception of some trifling improve- 
ments and anachronisms which have been introduced into the 
practice there), a man may sit down and fancy that he joins in a 
meal of the seventeenth century. The bar have their messes, the 
students their tables apart; the benchers sit at the high table on the 
raised platform, surrounded by pictures of judges of the law and 
portraits of royal personages who have honoured its festivities with 
their presence and patronage. 

“Pen looked about, on his first introduction, not a little amused 
with the scene which he witnessed. Among his comrades of the 
student class there were gentlemen of all. ages, from sixty to seven- 
teen ; stout grey-headed attorneys, who were proceeding to take the 
superior dignity; dandies and men about town, who wished for some 
reason to be barristers of seven years’ standing; swarthy, black-eyed 
natives of the Colonies, who came to be called here before they 
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practised in their own islands; and many gentlemen of the Irish 
nation, who make a sojourn in Middle Temple Lane before they 
return to the green country of their birth. There were little squads 
of reading students, who talked law all dinner-time; tliere were 
rowing men, whose discourse was of sculling matches, the Red 
House, Vauxhall, and the Opera; there were others great in politics, 
and orators of the students’ debating clubs: with all of which sets, 
except the first, whose talk was an almost unknown and a quite 
uninteresting language to him, Mr. Pen made a gradual acquaint- 
ance, and had many points of sympathy.” 

And so, returning to our theme, it is easy to under- 
stand that, though the Romanesque law was then scien- 
tifically superior to English law, the alien system had no 
real chance of victory against a native legal profession so 
strongly entrenched — and entrenchered! 

Thus was English law predetermined to remain 
English and not become Romanesque; and our second 
question is answered. That question was: Why did not 
the resurrection of Justinian’s law transform English law 
into Romanesque law, as it did the rest of Europe? 

(Ill) Third Period 

But, thirdly and lastly, how did English law become 
a world-system? 

6. Let us admit frankly that in Coke’s day English 
law still retained much of the crudeness of Germanic law. 
Littleton’s book, and the other English law-books of that 
day, could not be compared with the Romanesque ones on 
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the Continent. Let us recall, for example, that as late as 
A. D. 1571, when Coke was already at the bar, the English 
Court of Common Pleas actually allowed the title to a 
piece of land to be decided by the old trial by battle, with 
hired champions — “that monstrous birth of ferocity and 
superstition”, as Hallam calls it; and the description of 
the scene, with the rules of procedure, in Dyer’s Report, 
reads very like that in the Mirror of Saxony, composed 
more than three centuries earlier {ante, Chap. XII). Such 
law could in that condition never become a world-law. 

What made English law cosmopolitan? 

7. Five names, — Coke, Bacon, and Selden, Mansfield 
and Blackstone — typify the new era ushered in by the 
IfiOO's. For it was indeed a new era. This period was, as 
Maitland calls it, “the heroic age of English legal scholar- 
ship” ; and the first three above names illustrate it. The 
English legal profession, partly as a result of the competi- 
tion with Romanesque law, now produced some scholars 
who in the eai'ly 1600’s proceeded to put science and learn- 
ing into English law. 

Of Coke’s work, something has been said. Bacona» 
applied to law the same powerful methods of science 
which he brought into other fields; and he was the first to 
discuss English law in universal terms. Selden*® was, in 
John Milton’s words, “the chief of the learned men re- 
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Trinity Term, 13 Queen Elizabeth. 

So the firfl: verclifl: was affirmed, and the demandants barred 
in the attaint* And upon this the demandants brought a 
writ of right, and counted upon their own feilin in the time 
of the ‘King and Queen, P. and AL &c. And Paramour 
chofe the trial by battle, and his champion was one Ceetge 
^borne^ and the demandants e contra^ and their champion 
was one Hemy NaiUr, a mafter of defence. And the Court 
awarded the battle ; and the champions were by main- 
prife and fworn {qnesre the form of the oath) to peiform 
the battle at TothlUy in PPcfminJlerf on the Monday next. 
after the morrow of the I'rinity^ which was the full: day 
after the Utasof the Term, and the fame day given to the 
parties ; at which day and place a lift w'as made in an even 
, and level piece of ground, fet out hjuare, r. fixty feet 
on each lidc due Eaft, Weft, North, and South, and a 
place or feat for the Judges of the Bench was made with- 
out and above the lifts, and covered with the furniture of 
the fame Bench in Wcflmhijlcr Hall^ and a bar made there 
for the Serjeants at law. And about the tenth hour of 
the fame day, three Juftlces of the Bench, j. Dyer, 
Westos, and Halt pur., Weushe being abftnt on ac- 
count of fickijefs, repaired to the place in their robes of 
fcarlct, with the appurtenances and coifs; and the Seijcants 

XVI. 28 — Wager of Battle, A. D. 1671 
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XVI. 29 — Francis Bacon, XVI. 30— Sir John Selden 

Baron Verulam 

puted in this land”; another epithet for him was “the 
great dictator of learning to the English nation”. His 
special field was the history of law, and his universal 
learning put him on an equal footing with the Continental 
jurists. 

These English scholars did not borrow the Roman law 
wholesale, as the Americans have borrowed golf and its 
rules. Rather, they made over .the English legal con- 
cepts so as to be cosmopolitan, much as Americans have 
used and adapted the classical European architectural 
forms in the skyscraping buildings invented by them- 
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selves. In the neat metaphor of Professor Holdsworth, 
the great English legal historian of today, the Roman law 
learning “was received in small homeopathic doses, at 
different periods, as and when required; it has acted as a 
tonic to our native legal system, and not as a drug or 
poison’’. 

8. Meanwhile, by the 1700’s, English traders and 
English colonies had begun to dot the world in both hemi- 
spheres. English commerce had become cosmopolitan. 
The conditions were ripe for expansion of the law. Wil- 
liam Murray Lord Mansfield, si and a few other judges, 
now carried onto the bench the spirit of Bacon and Sclden, 
and made English commercial law cosmopolitan. 

And at this propitious moment, Mansfield’s prot6g6, 
William Blaclcstone,»* first a professor, then a judge, was 
inspired to expound in lectures this Anglican systeni. On 
June 23, 1753, appeared the epoch-making announcement 
of Dr. Blackstone’s course of lectures on the Laws of 
England. »» 

This was the first time that lectures on the English 
common law had ever been delivered at an English uni- 
versity. The book that came out of these lectures, in 
1765-1769, was unmatched for lucidity of style, outside of 
France; and it soon went around the world, in the colonies. 
So great was the appreciation in the American colonies 
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XVI. 33 — ^Announcemeni of Blackstone's Fikst Lectures 
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XVI. 34 First Edition of Blackstone’s Commentaries 
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that one thousand copies of the first edition were im- 
ported in the first two or three years ; for the first Ameri- 
can reprint, in 1771, fourteen hundred subscriptions were 
taken before the edition was printed; and some twenty- 
five hundred copies in all were sold in the American 
colonies alone before the Declaration of Independence. 
The colonies were, ripe to receive it. There were no Inns 
of Court, no organized means of acquiring a mastery of 
the law; the great period of American law schools had not 
yet arrived; even the humble school at Litchfield was 
not opened till after the date of political independence, 
about 1782.86 Over two hundred colonial lawyers had 
gone across the ocean to the Inns of Court for their educa- 
tion during the 1700’s; in Pennsylvania alone, four of 
these men became Chief J ustices of the State, after inde- 
pendence; and several of them sat in the Constitutional 
Convention. 

9. Thus, as the colonies grew into commonwealths, 
the Anglican system, following them, expanded and was 
adopted and adapted to their needs. 

The earliest forecast of this transplantation of law is 
seen in the plans for the very first colonial settlement — 
Virginia, in 1606; the King’s Instructions to the Virginia 
Council tell them that “the disposing of all causes happen- 
ing within the same’’ should be “done as near to the com- 
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uuHamgs ot ihc Litchtlfild L?i«?v,i<;hool *1764. 



XVI. 35 — Thk f-iTCiii?ii£LD Ka.w School, Todav 
Blit its restoration is in progress 


mon laws of England and the equity thereof as may be.” 
Then, a century later, in 1720, when the colonies had 
multiplied and were no longer an experiment, Mr. West, 
attorney-general to the Board qf Trade, formulates a 
general principle, in a sonorous phrase of global augury: 
‘‘The common law of England is the common law of the 

plantations Let an Englishman go where he 

will, he carries as much of law and liberty with him as the 
nature of things will bear.” Later, in 1763, when the 
Canadian regions came under English domain, the royal 
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proclamation gives assurance that “all persons inhabiting 
in or resorting to our said Colonies may confide in our 
Royal protection for the enjoyment of the benefit of the 
laws of our realm of England.” And on the very eve of 
the colonial revolution, in 1774, the Continental Congress, 
“asserting and vindicating their rights and liberties”, 
deem it fitting to “declare that the respective colonies are 
entitled to the common law of England.” Finally, in 
Australia, in 1828, the New South Wales Act (9 Geo. IV, 
c. 83) plants the principle in those far regions, by declar- 
ing that “all laws and statutes in force within the realm of 
England at the time of passing this Act .... shall be 

applied in the administration of justice so far 

as the same can be applied within the said colonies.” The 
broad identical result is summed up, in 1853, by Mr. 
Justice Story: “Our ancestors brought with them the 
general principles of the common law, and claimed it as 
their birthright; but they brought with them and adopted 
only that portion which was applicable to their con- 
dition.”. 

And so, after three centuries of expansion, at Wash- 
ingtonafl a Supreme Court now typifies the legal thought 
of fifty federated Supreme Courts developing a United 
States Anglican law. At Ottawa,” a Canadian Anglican 
law is now interpreted by. the. Supreme Court of a dozen 
federated provinces. , At Melbourne” an Australian 
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XVI. XJ — This Canadian Parliament Buildings 


Anglican law is now expounded for a federated conuiion- 
wealth. And in a modest building in Downing Street, 
London, «« a cosmopolitan tribunal, known as the Judicial 
Committee of the Privy Council, is the arbiter for a 
hundred different legislative and judicial bodies of the 
Anglican system, in dominions, colonies, and depend- 
encies located in the four corners of the earth. 

The mere list of names of the more or less distinct en- 
tities that compose or affiliate with that Commonwealth 
exhibits the imposing variety of peoples who fall within 
the sphere of influence — either political, legislative, or 
judicial — of the British Anglican system:' 
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EUROPE 

Scotland 
Northern Ireland 
Isle of Man 
Channel Islands 
Jersey 
Alderney 
Guernsey 
Irish Free State 
Gibraltar 
Malta 

ASIA 

Aden 

Bahrein Islands 
Borneo 

British North Borneo 
Brunei 
Sarawak 
Ceylon 

Maidive Islands 
Hongkong 

India and Dependencies 
British Provinces 
Ajmer-Merwera 
Andaman and Nicobar 
Islands 
Assam 
Baluchistan 
Bengal Presidency 
Bihar and Orissa 
Bombay Presidency 
■ Burma 


Central Provinces and 
Berar 
Coorg 
Delhi 

Madras Presidency 
Laccadive Islands 
North-West Frontier 
Province 
Punjab 

United Provinces of Agra 
and Oudh 

Indian States and Agencies 
Assam State 
Baluchistan States 
Baroda 
Bengal States 
Bihar and Orissa States 
Bombay States 
Burma States 
Centra' India Agency 
Central Provinces States 
Gwalior 
Hyderabad 
Kashmir and Jammu 
Madras States- 
Mysore 

North-West Frontier 
Agencies 
Punjab States 
Rajputana 
Sikkim 

United Provinces States 
The Straits Settlements 
Cocos or Keeling Islands 
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Christmas Island 
Lab u an 

Federated Malay States 
Malay States not in the 
Federation 
Weihaiwei 

Mandated Territories 
Iraq (Mesopotamia) 
Palestine 
Trans-Jordan 
AFRICA 

British East Africa 

Kenya Colony and pro- 
tectorate 

Uganda Protectorate 
Zanzibar 
Mauritius 

Nyasaland Protcctoreite 
St. Helena 
Ascension Island 
''Pristan da Cunha 
SeychellcvS 

Somaliland Protectorate 
South Africa 
Basutoland 

Bechuanaland Protectorate 
Southern Rhodesia 
Northern Rhodesia 
Swaziland 

Union of South Africa 
Cape of Good Hope 
Natal-Zululand 
The Transvaal 
Orange Free State 


West Africa 
Nigeria 
Gambia 
Gold Coast 
Ashanti 

Northern Territories 
Sierra Leone 
The Protectorate 
Anglo-Egyptian Sudan 
Mandated Territories 
Tanganyika Territory 
South-West Africa 
Cameroons 
Togoland 

AMERICA 

Bermudas 
Falkland Islands 
Guiana, British 
Honduras, British 

Canada 

Alberta 

British Columbia 
Manitoba 
New Brunswick 
Nova Scotia 
Ontario 

Prince Edward Islands 
Quebec 
Saskatchewan 
Yukon 

North-West Territories 
Newfoundland and Labrador 


[1106] 



XVI. Anglican Legal System 


West Indies 
Bahamas 
Barbados 
Jamaica 
Cayman Islands 
Turks and Caicos Islands 
Leeward Islands 
Trinidad 

Windward Islands 
Grenada 
St. Vincent 
The Grenadines 
St. Lucia 

AUSTRALASIA AND 
OCEANIA 

Commonwealth of Atistralia 
New South Wales 

Thus the Anglican system has belted the globe/o and 
has entitled itself to be classed as one of the three living 
world-systems, — that is, systems which have spread be- 
yond the country and race of their origin. The other two 
are the Romanesque and the Mohammedan. 

If we mark on the map with three colors the regions in 
which the respective systems not only hold exclusive sway 
but also have spheres of influence, leaving the white area 
to show the regions in which the native systems have not 
expanded, the result may be thus stated: The total popu- 
lation of the earth is some 1800 millions; the Anglican 


Victoria 
Queensland 
South Australia 
Western Australia 
Tasmania 
Northern Territory 
Papua 

New Zealand 
Fiji 

Pacific Islands 
Tonga 

Other Islands 
Mandated Territories 
New Guinea 
Western Samoa 
Naru 
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system now shapes the legal relations of some 300 millions 
of persons; the Romanesque, of some 300 millions; and the 
Mohamrnedan, of some 250 millions; or between the 
three, about one-half of the world’s population in all.^* 
All three systems have shown themselves strikingly 
adaptable, each in its own way, to its opportunities. 
Doubtless the most meritorious and adaptable will expand 
and survive the longest. And doubtless it depends largely 
on our profession to make our own system the most meri- 
torious. 

What the outcome of future centuries will be, none 
can attempt to predict. But, for the Anglican system, the 
most significant event of the present century was the visit 
of the American Bar Association to London in July, 1924, 
when lawyers of the Anglican system from the four 
corners of the earth assembled in Westminster Hall, in the 
oldest courtroom of Anglican law, where seven centuries 
bound them together in a common tradition and senti- 
ment. « And, looking back on its history, it is possible to 
believe that the one most important thing that has en- 
abled the Anglican legal system to survive and hold its 
own and expand has been its possession of a strong, 
fraternal, well-trained -profession of the law. 

And it seems fair to conclude, if we may generalize 
from this survey of the legal systems of many races, that 
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the perpetuation of any legal system beyond the life of a 
particular political dynasty or of a particular race-stock 
can be guaranteed only by the development of a highly 
trained professional class. 

But this thought leads to some other generalizations 
that concern the rise,- progress, and disappearance of legal 
systems in general. 
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Sources of Illustrations 

1. William /. From the illustration by C. Laplante in 7^. P. G. Guizot^ 
“History of England*', transl. Ripley, vol. T, p. 102 (Boston, Estea & 
Laiiriat, 1876). 

2. Domesday Book Chest. From a photograph by Clarke Chiswick. 

3. Domesday Book MS, From a photograph made for the author in 1912 at 
H. M. Records Office, London. By an odd coincidence, the MS. book in 
its locked glass case happened in 1912 to lie open at the exact page con- 
taining the entry of the lands on which Wigmore Castle stood. 

4. Trial of Charles 7. From the illustration in F, F, G, Guizot, “History of 
England'*, vol. Ill, p. 108 (cited supra). 

5. Trial of Warren Hastings, From an old engraving in the Elbert H. Gary 
Library of Law. 

6. Archbishop Lanfranc, From a photograph, taken for the author, of the 
statue on the fagade of Canterbury Cathedral. 

7. A Page from Bracion's DeLegibiis, From a photograph furnished by 
Prof. G. E, Woodbine, of Yale University, editor of the definitive text, 

8. Map of the Inns of Courts, Prepared by the author from the plan in Karl 
Baedeker's “London’' (1911). 

9. Lincoln's Inn, From the illustration by Home, in Headlam, “Inns of 
Court’’ (cited infra), 

10. Inner Tent pic: The Library, From the illustration by Charles E, Flower, 
published by Raphael Tuck Sons, London. 

11. Chancellor's Court, From an old lithograph by Melville, from a painting 
by Shepherd, 

12. King's Bench Walk, See No. 10, above. 

13. Court of Common Pleas, From an illustration reproducing an old MS., in 
Serjeant Pulling, “Order of the Coif", frontispiece (London, Clowes, 
1884). 

14. Year-Book. From an edition by Tottle. 

14a. Year-Book MS. From the photograph in Geo. F, Deiser, ed. “Year Books of 
Richard II, 12 Richard 11", p. 74 (Ames Foundation, Harvard University 
Press, 1914). 

16. Westminster Hall. From an old engraving in the Elbert H. Gary Library 
of Law. 
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16. Fortescue. From the engraving in Blackstone’s ^'Commentaries", 13th 
ed., vol. I, p. 251. 

17. Coke, From an engraving by Houbraken, 

18. Littleton.* s Tenures, From the edition of 1066. 

19. Coke Upon LdUlefon, First Edition. From the edition of 1628. 

20. Chancery Lane: Gateuoay to Lincoln's Inn. From an old lithograph, 
anonymous. 

21. Middle Temple Library and Gardens. From a photograph by "A. R. W." 

22. Middle Temple Hall. From a drawing by Graham Clilverd (1922), repro- 
duced in the American Bar Association Journal, July, 1924. 

23. Middle Temple Lane, See No. 12, above. 

24. Inner Temple'Hall. From a photograph by “A. R. W.” 

26. Temple Church, From a color-sketch by Gordon Home, in Cecil Headlam, 
"The Inna of Court" (London, Adam & Charles Black, 1909). 

26. Staple Inn, From an old lithograph, anonymous. 

27. Dinner in the Temple, From an old engraving. 

28. Wager oj Bailie, From Dyer's Reports, p. 301b, 

29. Bacon, From an engraving of the painting by Van Somer, 

30. Selden, From an engraving by Mytens of the painting by Chase. 

31. Mansfield, From the engraving by Bartolozzi of the painting by Sir 
Joshua Reynolds, 

32. Blackstone. From a photograph, taken by Professor W, S. Holdsivorlh of 
Oxford, of the statue in All Souls College Libraiy, Oxford. 

33. Blackstone* s Announcement of Lectures. From a photograph, taken by 
Nelson Wettling^ Esq., of Chicago, of the original document in the Library 
of All Souls College. 

34. First Edition of the Commentaries. From a photograph of the copy in the 
Elbert H. Gary Library of Law. 

36. Litchfield Law School, From a photograph by Karl Bros,^ Litchfield, 

36, United States Supreme Court, From a lithograph published by the Boston 
Boole Co. (1894), engraved by /. Weston from a photograph by Notman, 
Boston. 

37. Ottawa Parliament BuUdings, From a photograph in the New York 
Times Magazine, July 4, 1926, 
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38. Melbourne Supreme Court- Buildings From a photograph furnished by the 
Chicago Transparency Co. 

39, Privy Council Office. From a photograph published in the Green Bag 
(Boston Book Co.), vol. VII, p. 65. 

40, 41. Maps oj the World Systems. Prepared by the author, using Goode’s 
Hoinolosine Map No, 101 HC (University of Chicago Press, 1924). 

42. American Bar Association at Westminster Hall^ 1924* From the photo- 
graph published in the American Bar Association Jotimalf p. 572, August, 
1924. 

Sources of Documents Quoted in Text 

a. Peter of Blois. As quoted by Hugh H. L. Bellot, in "Early Law Schools in 
London" (Law Magazine and Review, vol. XXXVI, p. 17, 5th ser., 1911). 

b. Program of Education. From Stoui^ "Survey of London", 1598, as 
quoted by Ingpen, ed. of "Master Worsley's Book on . . . , the Middle 
Temple" p. 42 (London, 1010). 

c. Mootings. From Dugdale^s "Origines Jurkliciales", as quoted In App. 
Ill to "Master Worsley’s Book", p, 281 (cited supra). 

d. Year Book Passages. From Y, B, 2 Edward II, A. D. lt308-9 (Selden 
Society Pub., vol. XIX, p. 58, 1904) and Y. B. 12 Rich. II, p. 108 (cited 
supra). 

c. "Pendennis", chap. XXX. 

f. List of territories in British Commonwealth. From the "Statesman’s 
Year-Book", 1926. 
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XVII. 

T'he Evolution of Legal Systems 


Legal systems as a whole, in contrast to 
specific legal ideas or institutions — General 
survey of the conception. 

(/) Comparative Law^ in general 

{II) Comparative Legal Institutions 

{III) Comparative Legal Genealogy t 
or Corporealogy 

1. Corporeal method in comparative law. 

2. Limited number of legal systems or bodies. 

3. Problems peculiar to legal systems. 

4. Causes of the creation, survival or disap- 
pearance of a legal system. 

5. Existence of a trained professional class, as 
necessary to a legal system. 




Epilogue: 

The Evolution of Legal Systems 

HESE impressionistic surveys of the sixteen 
legal systems in the world’s history cannot fail 
to arouse in us some questions of broadest 
scope. What gives rise to a legal system? What controls 
its destiny? What becomes of the specific institutions^ 
property, contract, testament — ^within each system? 
Are all of them inherent in every legal system? Do they 
evolve at equal pace as a part of the system? Have the 
specific institutions common elements in all systems? 
Does the evolution of a single legal institution — e. g. 
mortgage — take place uniformly by itself for all systems, 
i. e. in cross-section, as it were, apart from the evolution 
of any given system as a whole? 

To these and similar questions no answer will here be 
attempted. But heretofore, in studies of legal history and 
evolution, no emphasis has been given to the existence 
and growth of the world’s systems as wholes, — the subject 
of the foregoing surveys. And it is worth while to show 
here, in closing, the importance of this conception, as 
necessary before any final analysis of the evolution of 
specific legal ideas or institutions. 
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And so (for those who care) the following broader 
survey of the whole field of the problem, in outline, is here 
offered. 

(I) Comparative Law, in General. (1) The conveni- 
ent but loose term “Comparative Law’’ has served to cover 
three fields scientifically distinct. When we lift our 
eyes beyond the sphere of the law that is (emphatically 
the only actual law for us, i. e. national law), and observe 
the systems of laws outside, present or past, we find three 
modes of activity for our thought of them. 

First, we may seek to ascertain and describe the other 
systems, as facts. And, taking the term Nomology to 
signify the science of law in general, and Nomoscopy to 
signify the description of the facts of any system of law, 
let us call this branch Comparative Nomoscopy. 

Secondly, we may seek to analyze the policies and 
relative merits of different legal institutions (e. g. the 
French and the English inheritance-rules, or the American 
and the English procedural rules) with a view to moulding 
legislation; let us call this branch Comparative Nomo- 
thetics; this is the main activity, e. g. of the Institute of 
Comparative Law at Lyon. 

Thirdly, we may seek to trace the evolution of the 
various systems in their relation one to another in chron- 
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ology and causes; let us call this branch Comparative 
Norn ogene tics. 

These three branches may use, to some extent, the 
same materials; and of course the first branch — Com- 
parative Nomoscopy — is the one that furnishes most of 
the materials for all three. But the three represent dif- 
ferent processes of thought, and are scientifically dis- 
tinct. 

The third branch, Comparative Nomogenetics — the 
evolution of the world’s legal ideas and systems — is the 
one here concerned. 

(11) Comparative Legal Institutions. Sir Henry Maine 
was virtually the first modern scholar to undertake 
to cultivate Comparative Law in general. Post, coming a 
little later, also advanced it, in other parts of the field. 
In the next generation, Dareste, Revillout, Kohler, and 
others, copiously enriched it. But these, and indeed most 
of the modern workers, have kept chiefly in the field of 
what is called above Nomoscopy; i. e. they have described 
other systems or institutions, but have not undertaken to 
trace their evolution, or genetics, comparatively. Sir 
Henry Maine’s works, however, were almost all genuinely 
nomogenetic, though in the limited scope of four or five 
systems (Hindu, Greek, Roman, Keltic). As an example 
of an attempt to treat a single institution on a broader 
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scope of evolutionary comparison (ten systems) may be 
cited the present writer’s essay on “The Pledge-Idea; a 
Study in Comparative Legal Ideas’ ’.i And the necessary 
conditions (never yet fulfilled by any scholar) on which 
complete studies must be based have been suggested by 
the present writer in his essay on “Problems of the Law’s 
Evolution.’’® 

Naturally, in Sir Henry Maine’s day, the extant ma- 
terials for study of other systems were limited. But 
within the last generation the realms of archaeology, 
epigraphy, papyrology, philology, “et id omne genus’’, 
have vastly enlarged; so that today there remain virtually 
no civilizations unrevealed in available materials for 
study. Nor is it likely (except for the Plittite and pos- 
sibly the early American peoples) that any more legal 
systems will be brought to light. 

(Ill) Comparative Legal Genealogy, or Corporealogy. 
And this brings us to the next point; which is that 
hitherto there has been little or no consideration given to 
all these systems as whole systems, from the comparative 
point of view. Virtually all of the students (of course, 
Mazzarella, and one or two others, are exceptions) of 
these other systems, viewed comparatively, offer studies 

1 Harvard Law Review, vol. X. pp. 321. 389. vol. XI. p. IS (1897). 

a "Problema of Lawt Its Past, Present and Future" (University of Virginia Lecturer. New 
Vork, Scribner, 1920). 
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of specific institutions or ideas; e. g. of marriage, inheri- 
tance, procedure, and so on. 

(1) Now, the tracing of the evolution of specific rules 
and institutions is of course the ultimate aim, in compara- 
tive nomogenetics. But this objective needs, for its com- 
pletion, an auxiliary study of the systems as such, taking 
each as a whole. Since the individual rules and institu- 
tions are bound and related together, as the gross product 
of the social and political life of a particular race or people, 
their evolution cannot be fully understood without first 
conceiving the whole system, in its political environment 
and its chronology. E. g. a biologist might make a com- 
parative study of the liver of an African, a Chinese, a 
Russian, and an Italian; but he could not expect to reach 
safe conclusions on the liver as a human organ unless he 
had already studied the complete body in the environment 
of each of these races, as a composite entity of several 
other organs in a special origin and environment. 

Let us call this mode of treatment the Corporeal 
method in comparative law. Professor Hoaumi, the 
eminent Japanese jurist, called it the Genealogical meth- 
od, i. e. “a method which takes for the unit of comparison 
a certain group of laws having a common lineage or 
descent”.® Whether the analogy of a physical body, 

Hozumi^ *‘The New Japanese Civil Code' as Material for the Study of Comparative 
Jurisprudence", p, 33 (Tokyo, Maruzen, 2d ed. 1912). 


[im] 




XVIL Evolution of Legal Systems 


rather than of a social family, is the closer, is open to 
argument. But the term here chosen is Corporeal. 

The analogy of language is perhaps the nearest. 
Speech, like law, is a human and social behavior- product. 
As the dialects are numbered by thousands, the lan- 
guages by hundreds, but the families of language by scores 
only; so the congeries of local customs are numerable by 
thousands, the groups of national or tribal law by the 
hundred, but the systems of law by not more than a 
score. Language-families originate territorially in a 
dominant race-stock; so do law-systems. Languages may 
be transferred from the native race-stock to alien race- 
stocks : so may legal systems. And the study of languages 
has been vitally assisted by the discovery and historical 
analysis of language-families. The study of etymological 
elements, i. e. of particular word-roots and of parts of 
speech, by taking (as it were) a cross-section of languages 
in comparison, is one thing, and corresponds to the study 
of a particular institution, such as contract or mortgage, 
in different legal systems. But the study of the growth 
and transformation of a language-family, as a whole, and 
as the common possession of various peoples having a 
territory and a history, is a different thing, — the Indo- 
European family, for example, in Asia and Europe, the 
Semitic family in Asia and Africa, and the Edo family in 
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Africa. This corresponds to the study of a legal system, 
as a corporeal entity, having an external history in time 
and place, apart from its specific internal institutions. It 
is this corporeal method in comparative nomogenetics to 
which we here call attention. 

(2) Now, this study of each legal system as a whole 
was not feasible until very modern times. Nor would it 
be attractive, in the highest degree, as a basis for broad 
and safe generalizations, unless we believed that we had 
before us virtually all the actual systems. 

The present writer believes that such is now the case. 
There are, or have been, no inore than sixteen or so legal 
systems in the world. They are these: Egyptian, Mes- 
opotamian, Hebrew, Chinese, Hindu, Greek, Roman, 
Maritime, Japanese, Mohammedan, Keltic, Germanic, 
Slavic, Ecclesiastical, Romanesque, Anglican. i 


IThe Inca ayatain of law in Pern has nob been here considered, for three reasons: {1) the 
Incas had no system o£ writine for records (only knotted strings), and hence their law left no 
records of Us own; (2) our knowledge of It comes through the chronicles of their Spanish con> 
querors, not fully dependable for this puf'pose; (3) the extant accounts are too scanty for re* 
constructing the system. 

As to Mexican (Aatcc) literature, it Is possible that the future may reveal some materials of a 
legal system; see John IJohert Cornyn, “The Lost Literature of the Aztecs" (Bulletin of the Pan- 
American Union, LXII, 382, April, 1928). 

The Hungarian law does not present a new type of system. Though the Hungarian race- 
stock is Altaic or Turanian, and hence distinct from its neighboring Slavic and Germanic stocks, 
yet It had not reduced to writing nor developed a legal system In the primitive stage of its ar- 
rival In Europe; and Its germs were early cultivated in a Romanesque culture (e. g. lbs legal 
annals were preserved in Lratin from A. D. 1200 for some six centuries) ; so that it never de- 
veloped a system of Its own. 

Whether the Ethiopian stock had originally a civlllzadon of its own does not yet appear to be 
settled. But It very early fell under the induence of the (Christianized Roman law-books of 
Byzantium, and its legal system (such as It is) belongs under the Romanesque type. 

The HiUite law, so far as the deciphered records yet show, can not be regarded as distinct 
from the Mesopotamian system. 
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Of course, every human race and community has had 
its particular customs of some sort. But just as the 
biologists draw the great line between invertebrates and 
vertebrates, and again between animals and humans, so 
the legal scientist must recognize and set apart the higher 
forms of socio-legal phenomena, viz. those which represent 
a body of rules consciously connected and developed as a 
whole. A legal system is a body of rules having a life of 
its own, as a part of some political system. Such legal 
systems react upon themselves, and tend by logic to de- 
velop individual details — just as the specific organs of the 
vertebrate mammal plantigrade homo are modified in de- 
tails by the subjective process of cerebration, independent- 
ly of environment. Hence they form a class by them- 
selves for the legal scientist. 

(3) Moreover, taking this corporeal life of the whole 
legal system, we find that it presents some problems of 
evolution of its own, irrespective of the evolution of 
particular legal institutions within it. The legal systems 
are usually found associated, in their beginnings, with a 
certain race or community having political life. In the 
course of that life, whole legal systems are seen to dis- 
appear or to survive, while the racial, or social, or political 
life goes on or does not go on. And so, certain questions 
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peculiar to the evolution of systems force themselves on 
us. Here are four, at least, for example: 

(i) Whether a legal system is a mere occasional by- 
product of racial social-political life, or is rather an essen- 
tial function? 

(ii) Whether occasional or essential, does it come into 
being by imitation of another people (the theory of Tarde, 
the eminent sociologist) or by inherent psychological 
necessity (the theory of Del Vecchio, the eminent phil- 
osopher) ? 

(iii) If an essential function, whether a legal system 
is, in its location, generic to all organized humanity, or is 
only sub-human, i. e. found in certain species that are 
racial or national? 

(iv) If racial or national, then, when the race or 
nation disappears, does the legal system disappear? Or, 
if not (sometimes or often), what is the place and process 
of its survival ; and what the explanation of the anomaly? 

(4) To illustrate the possibilities of these questions, 
as forced upon us by the comparative study of all the 
systems as wholes, let the following facts be considered, 
with these tentative generalizations; 

Of the world’s sixteen systems (as diagnosed by the 
present writer) : (a) Six have disappeared completely {as 
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legal systems), viz. Egyptian, Mesopotamian, Greek, He- 
brew, Keltic, Canon; (b) Five survive as hybrids, viz. 
Roman, Germanic, Slavic, Maritime, Japanese: (c) Three 
survive more or less unmixed, viz. Chinese, Hindu, Mo- 
hammedan; (d) Two are new-created as hybrids, viz. 
Romanesque, Anglican. 

Now it will be noted, of the six that have disappeared, 
that their governments or nations also have disappeared, 
but that their native race-stocks have not all disappeared, 
e. g. Egyptians and Hebrews. “A legal system, then, may 
die, without the race-stock dying” ; is this a sound general- 
ization? 

Again: Of the five that survive as hybrids, they are in 
two instances no longer associated with race-stocks 
(Roman, Maritime). "A legal system, then, may pai-tly 
survive, irrespective of the race-stock”', is this a sound 
generalization? 

Again: Of the three that survive unmixed, the race- 
stock survives in all, but in two instances (Hindu, Mo- 
hammedan) not the government. “A legal system, then, 
may survive without the political system surviving”; 
is this a sound generalization? 

Again, if we examine the six systems that have dis- 
appeared and the three that have survived unmixed, we 
find that in three of the first six (Egyptian, Mesopotamian, 
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Keltic) the professional class that administered the law 
disappeared at the same time; that in the two where the 
professional class has not disappeared (Hebrew, Canon) 
the system itself survives but not as law; and that in the 
sixth (Greek) there never was (in strictness) any pro- 
fessional class. And we find that of the three that survive 
unmixed, the professional class survived in all (Chinese, 
Hindu, Mohammedan) in spite of political changes. 
Moreover, in the two newly created (Romanesque, Angli- 
can), a professional class was the instrument of their 
creation. 

(5) This leads to a generalization (which has become a 
favorite hypothesis of the present writer’s) ; The principal 
feature that controls the creation or the survival of a legal 
system is the rise and persistence of a body of technical 
legal ideas ; and this body of legal ideas is itself the result 
of the existence of a professional class of legal thinkers or 
practitioners, who created and preserved the body of 
ideas independently of the identity of the political system 
and independently of the purity of the race-stock. In 
short, the rise and perpetimtion of a legal system is depend- 
ent on the development and survival of a highly trained pro- 
fessional class. 

The foregoing generalizations are, of course, merely 
hypotheses thrown out as worthy of inquiry. But they 
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serve to illustrate the scientific importance of studying 
each of the several legal systems in its corporeal whole, as 
a preliminary to the study of the evolution of specific 
legal ideas or institutions. 

The present work, it is hoped, may help to interest 
many students in this point of view, and thus to place on a 
broader basis the science of Comparative Legal History. 
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Appendix 

A WORLD-MAP OF PRESENT-DAY 
LEGAL SYSTEMS 

Since the world’s legal systems can be identified in 
area, and are limited in. number, the study of them would 
be assisted by a map showing the areas of the world’s 
surface covered by the respective systems. Changes at 
successive periods could and should be shown by a series 
of period-maps (as is done for the history of national and 
dynastic Imundaries). But here, for a first attempt, will 
be offered only a map of the present-day period. i 

For reading the map, some explanations must be made 
as to: A, Classification of Systems; B, Symbols used; C, 
Ascription of Systems to pai'ticular nations or areas. 

A. Classtfication of Systems 

Only systems can be separately shown, i. e. the few 
developed bodies of law, not the innumerable unorganized 
groups of tribal custom. 

But all systems now in existence are more or less mixed 
in origin and history, and the various shades of these mix- 
tures are too numerous to be represented. Hence only the 

iThls map owes its origin to a suggestion of Coi. Lawrence Martin, chief of the map-division 
of the Library of Congress, following a conference with M. Pierre LePauUe of the Paris Bar, and 
others, at the Williams College Institute of Politics, in the summer of 1027. 
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system representing the present dominant character or 
characters of the law in a given nation or area can be 
shown. 

Nevertheless, some mixtures cannot be ignored. In 
certain areas, to show a single unraixed system would be 
misleading, and would be valueless for the purpose of 
analyzing tendencies. Therefore at least four distinctions 
in types of mixtures, seem necessary, as well as feasible, 
to represent on the map. These four types are as follows: 

(1) Pure Systems: i. e. as in England, France. 

(2) National Blends, i. e. where a people having a 
native system has adopted in part an alien system (by re- 
casting its native .system in alien categories, or otherwise), 
thus making a single blended system under native sover- 
eignty ; as in Japan. 

(3) Colonial Composites, i. e. where an alien power, 
holding a colony or protectorate or mandate, has imposed 
itJ3 own political or public law, but continues to preserve 
and enforce the native system for private law, in part or 
in whole; as in Algeria. 

(4) Colonial Duplex Composites, i. e. where an alien 
power has done as in (3), but enforces two or more native 
systems for separate classes of natives; India is the only 
notable example of this. 
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Extra-territoriality is not here shown, i. e. where a 
native sovereignty enforces foreign law for the alien resi- 
dents as a separate class of persons, either in consular 
courts or in mixed courts; this form of jurisdiction does 
not add to the types of systems, though it may affect num- 
bers of the population. 

On the above four types, the following further com- 
ments must be made: 

(1) Pure Systems, Of the sixteen systems described 
in the foregoing chapters, only eight can be recognized 
surviving as such in today’s world, viz. Anglican, Chinese, 
Germanic, Hindu, Japanese, Mohammedan, Roman- 
esque, Slavic. 

Of these eight, only four are now found anywhere as 
pure systems, viz. Anglican, Hindu, Mohammedan, 
Romanesque; the remaining ones appear only in blends or 
composites. 

(2) Blends. The distinction between a blend and a 
composite is this; In a blend, various institutions from 
two systems are fused into a single system, under native 
sovereignty, applicable to all persons in the jurisdiction 
(except extra-territorial exemptions) ; but in a composite, 
the two systems remain separate, each being applicable to 
a different group of persons. Thus there might conceivably 
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be a national composite (and there is, in fact, in Egypt, 
and elsewhere, and was in imperial Russia, though for 
groups of persons too small to be here recognized). But on 
this map the blends are only national, i. e. under native 
sovereignty, and the composites are only colonial, i. e. 
under alien sovereignty. 

One particular blend calls for special note, viz. the 
Russian Soviet Federation. Here the foundation is still 
more or less the historical Romanized Slavic blend, 
nominally displaced by the Communist system; but the 
Communist institutions are formulated in Romanesque 
categories, and at the present time it seems best to class 
the system as a blend, not a new independent system. 

Blends, of course, differ in the degree of actual applica- 
tion of the borrowed system as law. E. g. in Japan and 
Siam the blend has long been thorough; in China it has 
made substantial start; in Turkey, it is as yet beginning; 
in Persia it is in embryo. No attempt to show such dif- 
ferences is made on this map. 

Blends also differ in the various parts chosen from the 
two systems for blending. E, g. in Scotland and in the 
South African Republic the elements taken from the 
Romanesque system would be very different from the 
Romanesque elements taken by Japan, by China, by 
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Persia, by Siam. No attempt to show such differences is 
made on this map. 

Blends are of course open to difference of opinion in 
respect to the quality of a blended element that entitles 
it to recognition for particular nations. For example, 
Scotland and the South African Republic are commonly 
classed under the Romanesque system; yet the Anglican 
element is too large to be ignored; and therefore both 
those countries are shown on the map as blends. The 
Scandinavian countries are also commonly classed as 
Romanesque; yet the Germanic system (obsolete every- 
where in its pure form) is there so largely preserved that 
it cannot jiKStly lie ignored, and all of those countries are 
therefore shown as blends. For thesse and other countries, 
the map has chosen solutions which are no doubt open to 
difference of opinion. 

(3) (4) Composites, In a composite system, the 
number of native systems (i. e. of “personal” law) that 
might be actually enforced by an alien sovereignty is of 
course theoretically large. In some countries, no doubt, 
it is at least plural. But only the one major native system 
is recognized on this map; i. e. the one in force among the 
large mass of the population. The only composite coun- 
try for which two native systems are shown on the map is 
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India, where Hindu law and Mohammedan law must 
both be recognized- 

Where no organized system is found, but only local 
tribal customs, this infinitely variegated type is represented 
on the map by a single symbol. It always appears as a 
composite, of course, because the whole terrestrial surface 
is now nominally under the sovereignty of one or another 
national power, and thus the areas in which local tribal 
custom still obtains are usually under one or another alien 
power, either as colonies, protectorates, or mairdates. — 
Local tribal custom is of course recognized, or actually in 
force, in many areas of Asia and of Africa too small to be 
recognized on the map. Some of them, moreover, are 
in strictness national composites, not colonial composites. 

In the lesser known or more recently dominated areas 
of Africa and Asia, there are many border-line regions 
where the allotment of systems must of course be tenta- 
tive only. E. g. in Africa, the region of Mohammedan 
law (as a composite element) shades off gradually into the 
region of tribal custom. So, too, in northwestern and 
north central Asia, the areas of tribal custom, as con- 
trasted with the surrounding Chinese, Hindu, Moham- 
medan, and Soviet systems, leave many doubtful border- 
lines. The map here attempts to show no more than 
broad tendencies. 
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As to the kind of law (public law, etc.) that is imposed 
by the alien political power in colonial composite systems, 
this differs, of course, under different powers. Alien 
taxation-law and police-law are always found; also more 
or less penal law, and often judiciary organization. Civil 
procedure is sometimes included (India), sometimes not 
(Morocco). No attempt is made to represent these vari- 
ations on the map. 


B, Symbols 

For readiest apprehension, different colors should be 
used to indicate the several systems. But on this black- 
and-white map the systems can be adequately shown 
by the use of letters, capital and small, alone and in com- 
bination. Thus: 

A capital letter alone represents a piire system. Two 
capital letters represent a blend. A capital letter and a 
small letter represent a composite. 

The letters chosen are the initial letters of the names 
used above for the systems. The several systems are 
lettered as follows: 


Key to Letter Symbols 


A — ^Anglican System 
C — Chinese System 
G — Germanic System 
H — Hindu System 
J — Japanese System 


M — Mohammedan System 
R — Romanesque System 
S — Slavic System 
SS — ^Soviet Slavic System 
T — Tribal Customary Law 
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Blends are lettered thus: AR (Anglican- Romanesque), 
RC (Romanesque-Chinese). 

Composites are lettered thus: Am (Anglican- Moham- 
medan); Rt (Romanesque-Tribal custom). 

Countries (nations, colonies, protectorates, etc.) are 
indicated by numerical figures. The terrestrial surface is 
divided into four continents (Africa, America, Asia, 
Europe) and Oceanica. Within each division the several 
countries, etc., after being arranged alphabetically, are 
numbered serially, and this number is placed also on the 
map at the proper location. Countries and possessions 
not large enough for map-marks, or not important enough 
for distinction from adjacent areas, have been ignored. 

National boundaries have not been marked by the 
author; the marks would have confused a map of this size. 
But on the original Goode map-plate the boundaries are 
marked, as of 1923, by dotted lines, which can be discerned 
on this map with the aid of a hand-lens. 

C, Ascription of Systems to Particular Regions 

There is of course some room for difference of opinion in 
the ascription of systems to particular regions, even of 
those systems that have long been well known. For re- 
gions not yet fully described in authentic legal chronicles, 
there is even m.ore room for controversy by those who have 
special knowledge of particular areas. The following 
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allotment represents the author’s opinion (tentative in 
many instances) formed in the light of available informa- 
tion : 


Map Name System 

1. Abyssinia RT 

2. Algeria Rm 

3. British S. W. Africa. .At 

4. Congo (Belg.) Rt 

5. Congo (Fr.) Rt 

(h Egypt M 

7. Eretria Rm 

S. Gold Coast Am 

W. Liberia At 

10. Libia Rm 

11. Madagascar Rt 

12. Morocco Rm 

13. Nigeria (Br.) Am 

14. Nigeria, etc, (Im*.) . , . Rm 

15. Port. E. Afr Rt 

1(). Port. W, Afr Rt 

17. Rhodesia, Bechuana- 

land, etc At 

18. Sierra Leone Am 

U). Somali (Br.) Am 

20. Somali (Ital.) Rm 

21. So. Afr. Rep.. ! AR 

22. Sudan Am 

23. Tanganyika Atm 

24. Tripoli Rm 

25. Tunisia Rm 


26. Uganda and Kenya. .Am 


AMERICA 


Map Name System 

1. Argentina R 

2. Bolivia R 

3. Brazil R 

4. Canada A 

5. Canal 2one AR 

(). Cent. Am. States R 

7. Chile R 

S. Columbia R 

0. Cuba R 

10. Ecuador R 

i 1. Guiana (Br.) A 

12. Guiana (D.) . R 

13. (niiaaa (Fr.) R 

14. Honduras (Br.) A 

15. Louisiana AR 

1(>. Mexico R 

17. Paraguay R 

18. Peru R 

19. Porto Rico AR 

20. Quebec AR 

21. Uruguay R 

22. U. S. America A 

23. Venezuela R 

24. West Ind, Islands 

(Br,) A 

25. West Ind; Islands 

(Fr.) • R- 
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No, on 


ASIA 


No. on 


EUROPE 


Map Name System 

1. Afghanistan M 

2. Annam Rc 

3. Arabia (remainder) . . . M 

4. Beluchistan Am 

5. Bokhara M 

6. Burma Ah 

7. Cambodia Rli 

8. China RC 

9. East Ind. Isl. (Br.) Am 

10. East Ind. Isl, (D.) Rm 

11. Hejaz M 

12. India Amh 

13. Irak M 

14. Japan RJ 

15. Korea RJ 

16. Manchuria RC 

17.1 Mongolia (Inner). .RCh , 

17.2 Mongolia (Outer) RSSh 

18. Palestine Am 

19. Persia ;RM 

20. Phil. Isl AR 

21. Siam RH 

22. Siberia RSS 

23. Syria Rm 

24. Tibet H 

25. Tonkin Rc 

26.1 Turkestan (Russian),. M 

26.2 Turkestan 

(Chinese) RCm 

27. Turkish Rep RM 


Map Name System 

1. Albania RS 

2. Austria R 

3. Belgium R 

4. Bulgaria RS 

5 . Czechoslovakia RS 

6. Denmark RG 

7. England & Wales A 

8. Esthonia RG 

9. Finland RG 

10. France R 

11. Germany R 

12. Greece R 

13. Greenland RG 

14. Hungary R 

15. Iceland RG 

16. Ireland A 

17. Italy R 

18. Latvia RG 

19. Lithuania RS 

20. Netherlands R 

21. Norway RG 

22. Poland RS 

23. Portugal R 

24. Rumania RS 

25. Russia RSS 

26. Scotland AR 

27. Spain R 

28. Sweden RG 

29. Switzerland R 

30. Yugoslavia RS 
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OCEANICA 

JVo. on 

Map Name System 

1. Australia A 

2, Hawaiian Isl A 


No. on 

Map Name System 

f Melanesia 1 /At 

\^Micronesia/ \ Rt 

4. New Zealand. A 
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Sheet 1 : World-Map of Present-Day Legal Systems 

Made on J. Paul Gocxle’a Outline Homolo^ine Map 101 HC 

(Key on p. 1139. Greenland and Iceland are keyed to Europe) 
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Sheet 2: World-Map of Present-Day Legal Systems 

(Key on p. 1130) 
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Sheet 3 ; Woeld-Map of Present-Day Legal Systems 
(Key on p. 1139. Pacific Islands are indicated at the right) 
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Australia. Sec Anglican Legal 
System 

Australian colonies, English law 

in UOO 


Austria, Civil Code of, in Serbia 706 

codification in 1033 

Ava, in Burma 233 

Averroea, the Arabian philoso- 
pher 541 

Aztecs, legal aystem of the 1125 


Azzo, Italian jurist, used by 

Bracton 1008 

B 

Babylon, a center for Meso- 
potamia 69 
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Barcelona, sea law of 886 

Bartolus invited to frame Bo- 
hemian Code 743 

commentaries of 996 

Basil, Cathedral of St., in Mos- 
cow 773 

Basilica at Rome 406 

at Silchester 070 

Battle of the White Hill, near 

. Prag 746 

Battle, trial by, in Russian pro- 
cedure ' 780 

forbidden by papal decree. ... 056 

in England A. D, 1671 1001 


[ 1167 \ 



In dex 


Bee, Abbey of, Lanfranc comes 

from 1061 

Bed of Justice at Poiis 1003 
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Belgrad, capital of Serbia 765 

Bell and box, for suitors asking 

justice, in Japan 466 

for suitors in Mohammedan 

India 214 

Belshazzar, ruler of Babylonia. . 92 
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Law treatises — Imperial edicts 
— J udicial rescript — Legis- 
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Corporeal method in Compara- 
tive Law 1123 

Corpus J uris Canonici 961 
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chines 336 
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Ireland 676 

Cuneiform script 60 


Cyril, Greek missionary to Russia 760 
Cyrus, conqueror of Babylon .... 92 
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Dalmatia. See Slavic Legal 
System 
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